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JorjiTT, 


'•'t5^       306  1.A.  2'63' 


/i  oespl^lnt  In  »h»iio«ry  ?»ia  fll«'l  by  tbe   ?l?'lntiff8, 
•ffiecrt  «^nd  a««)oft7»  of  «?»  uniitoor?»or?st#d  Bnptlut  Ohuroh,  aKaia«% 
th*  def«iidj)intii,   a««kl»|j  -^n  Injunction  '»ni  oth«r  )r«ll«f,     th« 
o^une  *"»  tTl<?d  by  «»  »hRno«»ll©r  without  *   ;}ury»    >t  which  tlat 
ft  <i«oin»«  *«ia  «iitar«<i  in  »hloh  the  ch*mo«lioT  founit  the  ffoultU* 
with  tli«  d»f«adaat«  and  agftinst  ;-4*tlatlff«, 

ni«  QOKpI'i^int  ^.ileg«>a  tbi^.t  H<«siltoii  '>•  Martin  iias  al««ted  to 
the  p»«tor«ite  of  the   *oodl»wa  Qaltm  a%ptlst   Thuroh  in  13»1  «Bd 
w^»  Tt-«l««t»d  «»«cl!  ye^T  th)>»r#sfteT  up  ts  ^nd  inaludlng  l??Vi  th»t 
in  19SS  »h«ii  th«  ©hiireh  sou^t  t©  @ie«t  th«   lefftndvnt  u«Ttin, 
and  other  offioers  for  th©  y«»»r  1938,   defendant   j«  rtin  eonteitUd 
tliAt  bo  l^d  l»o«a  «Ifiot«)d  for  lif«^  that  9«id  dofondnnt  UnrtiB 
h^o  not  l»oaB  tlff0t«d  pnotor  of  ^  «id  ohuroh  oittoo  Soooitoor  1337« 
\Ak%  hft«  «ttauiMd  tho  pAotoroto  ^ad  Xen.^*r«hip  of  tho  ehuro^  oror 
tbo  protoat  nad  objootiont  of  ito  offioera  and  Miiabara* 

Tha  triiil  oourt   in  eat « Ting  ita  daorwa  at'>t«d  that  tho  p^nia- 
tiffo  failed  to  avstRia  the   at«teri!^  allog^tiona  of  tha  ooaplaiat, 
maA  HO  horotofero  stntod  antorod  n  dooroa  la  ftvor  of  dofaBdeata^ 
froa  whioh  iaor«*»  plniatiffa  briag  ttiio  %ppo«l, 

Thia  oourt   la  'takad  to  <^oaalior  tho  <«arita  of  thlo  oaaa  %ad 
la  ooaaiiariag  th«  oriffr  ant^Tei  oa  Juae  19,  1933,  ^  fiad  th«it 
aad  oriar  diaaiaoiag  fl-^ld  auit  »  n  #fitpr«i4  by  ooaaant  nw.\  b«*ra 
tho  folloviftg  aotiitiont 


BO 


■•OU 


( 


i  .A.I  8(5  8 


.«AH 


8 

ax                                      Lit  •!  •UIQ  MlTi^  *.- 

tRr-Aff;^    ,•  ■  :.?»«  Aft   to   ^^(MAiiati  iMtft   •X»»fT:T« 

»rit     .     _  ni  Rf  g©'.s>''^*^    .?..t.«»'h.*^»l«b  •Iff 


M.t 


..^...,    ., ;^*i  ft«  baa 


o.it.   C3i««^l   niii^m  H.   H«rri«on.     L^liciMKn  John  J.   tnmx^lmkk 

for  Oo«pi»ln%nt«.  Judg**' 

Thi«  oon»*tJt   l«  not  »«%   forth   in  the  '^batrnot* 

HwferT'lng  to  th«  iettera  *0,F.,*,   •<»  find  ^cbttAr**  ll«« 
lat^x-ntotlon^l   ^Jlotloanry,   l,9'^7,   f?;1^<»9  th<ft  following  inflnitloni 
f  •   •  "It  l«  to  »nd  R©t  otfeffpwljui)   «^n  right;    »c.ir,  •,«•     Funk  « 

W*giinll«   B«w  atftBtfard  01©ti©iri?*_ry  dftfln*^   it  >**i:      ''All  oorr«»et   •   • 

to    aigfi   4Uf    OOTTtOt*** 

m  Vol.  5  of  "werd*  «  i%r»ff««  JudloiAlXy  OsflMd*  nt  p«jt 
4871,  appeira  the  foUoving; 

•»0»K,»   ««K»a   Hli  <5oiPr<»«t«*     tftft  letters,   ln<1oT««d  bjr 

g»flirtl#«  cta  the  dT*tft  of  n  d#er«'*»,  sp^ye  ooastrued  to  mn'^n 
n  9««s«at  to  tiio  ^ntry  of  thfl  d«or««.      u?^vl»   ■•■int   ^fg.   --^o. 
▼•  IM^tgger  Llnagty^  t'lX  Q<^. .     iio  ill,   ^pn,  iiT, 

•0»K»'   is   -m  sbbr«vl*xtl?jtt  i^hieih  h(»«i   *   »eUwiefln«<l 
■eaalng,  nad  signifies  nil  rlfthtj  eoTxceX;   a<5  th#«t  «  deeT«« 
on  Kiiloh  oo'oiisel   ln1or«i?d   'CS.*    ia  hlndlng  on  th«   p«rtl«», 
Indlaa^poiis.    :;.  4r    ■*«    Hy.    ^{^>  v.    ^-soAg.   ?-;^  «.    «..   73",  7?4, 
133   Ind.   fe> 

Bouvl€y»s  Lft«   Jlotioij^iry,  foi,   ?,    p,    4388,  daflatta  "C.K.^ 

fta  follCHTSt 

"O.K.     Tli«»«  l«tt*?ra,   foilo»i^i  by  th«  slgn^tiir*  of  tha 
parson  writla^  th«»,   written  on  «tn  orier  for  jtocis,   nald 
auffiolent  oontrfiot  to  ofijr  for  than;    >  »nn  Tcb^'coo    /O.  ▼• 
j^»an«  103  Gr.   438,  34  ??.   K.  871I,     aer«   'CK,*    ltv1oT«?«a*i»ta 
on  bills  by  nrchit«et«  «ti5   smffl?Jl«Dt   oo»pil>noe   ^Ith 
provisions  of  oontrwet   for   «>ny)B«nt9  on  their  written  •♦tr- 
tlflC'tRaj    ■j«toh^ll  »   ^'t    f'*    i;?Q.   ▼•    _.t.  -,<.-,^ia4   I'*.    539, 
I'v)   s.    ?..    5M^      Totloul'itlon  ?>'!▼!  ■  fllftd   in 

court,   «lgn*d  by  co\>n.-«<5l   rafter  the  ^   C.jr,,   la  "n 

««gr««»a«nt}   Qltl:ygna'    J  nfc  of   »lahit     ^,    .    r  «-ll.   56     «rl.   r>71, 

«  0.  0,  .•^.  '"^TT^ 

km  thlo  ttiurt   ««^ld  lA  tbt  ona*  of    bright.   <?t   ^1.  ▼.   ^^-itt^ra, 
at  til,  S04  111.   Ap?.   398  [Hot  r#ocTdo<i  in  tMll'it 

"It  lua  b9«B  h«ld  th«t  tha  Abi>r«Tl«tlon  'c.k.'biia  t  «ell 
daflMd  saanlng  nwi  algnlflaa,    'nil  right,'    'corrwot;*   tha 
«ff«ot  th«»T«of  balng  datarmlnad  fro«  th«  olroutsat"*******  of 
th*  altvtloa* 

In  th#  oa.aa  at   b»r,   no  objaatlon  w^a  nnyvharv   m'■^*  to 
trte   Ktntry  of  tha  said  daor«a,     Cndar  th»  alrouflMitaDO«a« 


>«lt^i£j    .a.O 


•  ^e/?T^«' 


;»»  #i'  Rfwrltti. 


■-    al    «•    •    *    ) 


^'Si^ 


«rf#  to  "? 


<»Ii«l   ^t««s#.1 


dCT^n/t^  .»  .Xc  iy  .ta%t^i  ^ 


>   rti  i,«; 


'r:''i!tsv.i^-:-tj.r.     •-;-;,j     -j  ^/.^ 


v?>I'     JJI:'!-      -^/l^T      t:.3     -^ 


th«T«ftilitc  iMi  nT«  of  thf"   opinion,   th<  t  OKuMiil  in  «tpproTia( 
th«  MHld  d«erf(«   lnt«n^i«d   th<t  the  not   t ion  •O.lf,'    nhovld 
iadlfi^'ts  nn  uiiflunlifi<*d  n««.?{>nt*   both   -ui  to  th»  ior«  «Ml 

Xa  pr«oti<w  the  5jre»(«nt;  tlon  of  -^n  OiK.M  or1«r  ta  w  ^tdf• 
would  T«il«ve  the  l#itt»T  of  th<»  Q«<»(»»»lty  of  iny  oI*««  tttpcrriaioa 
of  Itss  oonttttttii,     UtrtalrOy,  b^-vlng  joXnedl  in  Indiiolag  %h*  trial 
ju4««  to  elgn  th«  ©y  i«T,   v^rr^r  oi^nmjt  now  toe  »tslgA«tf.  btenva*  of 

said  aotioa  by   fchft  trl *1   judge. 

ia  ^^fe|gr,^%if^  ^.    -^Ity  of  .r&jQHae,   175   Ul.   4::a.   »t   p%«o  436, 

«?he   plf.latiff  in  ®rToy  o^^s^not  thua  roIunt«Tlly  ?»nt«»r  hit 
«»pp*?'^■^?^ac«   •^n.1  T«««»at  tfe*  «ourt   to  'ict,   without   or«>«<»ntlng 
»ny  objection  to  Urn  ooMtt  and  »i?itho«t  ex<se ',t Inj?  to  nny 
n<5tlo»  of  thf   court,   -snd  tB«n  ii^slgn  error  nni  h^v*  «n 

a'^-.pellatc   ttibiiBwl   revieir  suoh  ss-otion." 

For  t^«  rn  sons  her«la  gi7?!&»  the  d09r««  of  tli«  Ciroult 
aourt  is  *ffiTifi«d. 


ntmt  snn  mmt%,  ati,  ..?>-■. ijcn;.-^. 


to  ••9Koe< 


sid  T»;ffl^   Y^ 


fl^^ssi-a^? 


.,/'■ 


K-^^  X'  1 


on«oi  0,  tm  oovHf.  3  0  6  I  .A.  2  6  3^ 

Thin  ifl  »a  appts-'l  fro«  n  Jiad«:»«nt  ent«»r«d  in  the  Olreuit  Jourt 
iR  f«vor  of  the  d«?f«iid[->nt  aon  ot?:$t?antg  ycT<?iXotjB.   ^fter  m  triAl  tagr 
oourt  »n«t  Jttry»  th»  jury  h-tvin^  rptiirnei  -  "v^^rdiot   in  faroT  of 
pi«intl ft   fMT  |&,000.00«      i*i^iotiff  lla«J5\rA  &,   Uoree   brings  thia  «p-«»l, 

Xt  tkppefiT9  tft?«t  tfarti  pXitlntiff  '.it  ihc  ti<M  of  th«  trl«il 
■wm  A  IMA  6li  y«9r»  of  ft^»  v(^o«   by  ptofttsion,   v^«  o  t«a«h«r  of 
IttiiiVtviai  ftrt  aad  detlpt  niui  aad«  his  living  in  this  tjiim  of  »erk 
Mid  had  f«r  «Aiqr  yaar«  l>«ftn  Oseanaoted  ^Ith  the  .^rt   la«titut*  of 
O]iio?igo*  both  In  iK««^ol!tli)g  >%M  miftlnistrntiv^  oipsioltleai* 

1%   turthey  3»pp«nfa  ttk  t  th«  dafeadnnt,   AsHOOl^^tlon  of  Art* 
aud  mduatriaa*  w^s    ^  c^rixirata  org^ni action  li^eraatod  la  the 
projiotlon  of  i&ctuatrlnX  nrt  f>Rd  doalgn  :-i«d  th  t   It  wna  Inrgoiy  uadar 
tha  diri^otloft  of  Sortas  L»   itlUiia,   its  "e«eoutive  dlTaotor"  j   th«tt  tbo 
AaaoalRtioa  prior  to  1939  bnd   r^isffd  s  oon«ldernt»ia   fund  of  aoaay, 
atiliMi  had  )»a«a  ;>i«9«d  with  t^e    ^rt  ln«titut«  of  vmie«tgo  uadar  an 
arrajMsattant  whArabjr  the  Inatituta  aowluotad  i'  aohool  of  industrial 
art  aad  daaign;    th-^t  the   /'.n^ooli^tlon  «nd  Its  taambars  ft«r«  not  s'^tlo- 
fiad  with   the  oonduot  of  tha   iiutuotrlAl  nrt  aahoal  at  th*     Inatituta 
bae%uaa  it  #hs  too  thaoratlo?il  and  ^nn  not  pr«otl«al  aaoush  'tnd  la 
Hay  cr  JunOf  193b,   tha  Assoalntion  dafinltaly  laaldad  to  a»t«bllah 
its  ova  ladapandant  aohoel  mad  to  vlthdra*  it*  funds  fraa  tb«   Institat*! 
th'it   n^bout  this  tlaa  tha  axaoutlTa  dlrantor,   aisn   ^it«hla»   «;>7reaohad 
H»^intif-f^  -n^   ''•nkfid  hla  if  bs  irould  ba  «lllln«  to  retlga  his  :»osltlaa 


-^, 


■fi.^5?  J.,  I  f>OB 


T^fci? 


"ft,'    xo   t  'TTV'-  ;,    fii 


i«& 


•fii^i^e 


.y^  bad  MiAw 

-  •  "      -   ■  ■-.;■! o«>  *i^.'f  dtim  .b»it 

?    ^'    .-     ft   T.rt.r*'^-'^ 


.mi,f  8ltf*  HiKKJ^-   i'Ai 


9%  th»  Art  iMtlKut*  and  (i«vot«  Ula  tlnci  nvA  •erTio«s  tov«rd 
•ttnblUhlng  n  mv  •ohooX     for  th*  /vs«ooi'ttloB;   th-^t  vh*  proaista 
%h  t   If  ti«  would  <lo  thlo  ^Inintlff  oouid  hsiv*  th«  poiiition  of  d«mtt 
•y  head  of  th«  iMiw  oohool  'rtien  It  wr»  ftatot»ilsb«di   th  t  pX«latlff 
ftOMptad  tfe«   propositiott  aad  th>?r««ft«r  r«nd«7«d  •aj>y  r»Uu»»bl« 
t«rvloee  to  th«   A3»o«4  tion.    Including  the  p7«p\ratloa  of  "Titton 
plftM  for  th*  ae»  sohooX* 

it  fwrtbc^r  »pj&««r«  th«t  in  the  «»»rly  part  of  I9369  a 
f*w  owatlitt  «ift«r  pifttntiff  h«*<4  started  to  ^-ork  on  this  project,  bo 
liad  nn  off«tr  of  *  ptoaltton  in  i«t  Hniapshiyff;   th^^t  h«  th«T«^upon  wrote 
«  I«tt«r  to  Ooi«  r€ioua»#  tli«  pr««id«tit  of  th«  '^»j3ooiDtlon»  teliiiif? 
bla  of  B^M  off«f  »«d  asBklftg-  oonfif»f*tlott  of  the  «rr«nge2i«nt  S9.d« 
with  tijo  «»*s©utii?e  ■llr«©te*',   immlf^  t&«t  Mors*  would  be  ^fi^n  or 
Mad  of  tli«  n«w  >^ool.  vh#]^  It  wi^s  op«««4j  th$«t  Qol*   ielouxe  told 
lf»r8«  9ymr  the  t«le^to»i»  tHv  t  h®  hs^d  ttirsed  Mils  lotter  or<tr  to 
V99§m  K*  StiOile*  tuo  o-xeoutlvff  dlr@®t«»r. 

It  further  «pp«*jr«  tn  t  shortly  th^renfter  plaintiff  reoBlTed 
%  l«tt«»  OQ  th«  i«tt«rfcie?»d  of  the  /i^sool^tiott*  signed  by  Ror««     . 
atfthlOf   i^leh  letter  ooRflr««d  the  iinderatmading  th^t  liorae  y>-*.n  to 
bo  tho  ho<^  of  th«  i»w  eoh^ol  ifh«n  It  ^ns  op«»»d  nnn  r^auoated  hia  to 
•oatittuo  hla  work  to  thia  oad« 

aol.  ielou««  did  not  testify  r-t  the  trifil»     alaa  otahle 
toatiflod  eho  a^w  tho  letter  to  Ool«   re louse* 

Tho  reeord  further  ahowa  th-^t  itlaa  St«hle  tiakod  Morae  to 
rotum  tho  letter  ehtoh  ahe  hnd  sritten  to  hia}  thvt  Meroo  (ntre  the 
letter  %•  Hiae  Stahlo*  who  ieatroyed  it«     The  teotiaoiy  proeeated 
«t  the  trial  itlao  showed  th' I  ahe  leatroyed  the  effloo  eooy  of  e»id 
lottor  oad  the  defendotnt  ol«}ia«d  th<tt  Horae*a  orifiaiil  letter  to 
Col*?oMaao     vna  loot  and  oould  not  be  oroduood  nt  the   trial. 

It  IVirther  aw^^ra  th  t  in  jKBuary*  i836«  MnrahaU  riold  III 
giiwe  to  the   A.e«ooi»tion  the  property  «t  1905  Frairio  nTeaue*  to  be 
ttood  for  «   eehool  biiUdinnj   th  t   ol«»intiff  had  «<    tsak   thf-rc  hy 


shfj»  atffftOA  w«t 


tin 


^!«44«fue»ife«&  iU3^4 


H'f    .id    1-*^4X 


II 


of    TV  T«ff«X 


f 

ftrvasfSiMttt  vltb  tli«  Asisoolfttion  «hii«  h«  w«»  dmwlng  up  mm  pImm 
for  r»«otl«liag  thff  ^uildlnx     nd  diiag  aiieffllnn«out  ••rrie**. 

It   furthfrr  rtpp««r»  tu-^t  tft«  /.asooi'ttloti  nopointad  n  ?eh»«l 
OoMalti**  to  tnk9  9h»tff»  t^i  mtftn  d««lin4(  vlth  th«  eatnbUshMiit  •f 
%h9  mtvt  sehool;   tli**t  nt  a  meting  of  thlv  oo«iltt««  on  ««»r«h  7,  iSse. 
pl»l«tlfl  «ad«  >%  rfttsart  snrt  aubaltt«a  n  plun  whXoh  wnt  Approved  toy 
tli«  •owiitt«f  i^na  r4»<3<»m  .«ii4«d  for  » loot  ion  to  tb«  >^«rd  of  uxreetort 
tgf  the  ita3ooi.%tion» 

t%  further  sipp-«?nirs  tfest  at  «5  »#«tltj|  of  the  Uo^rd  of 
dirc«tora  h«ld  Maroi*  i?V,  1936,   the   Ttooj«««nd'  tlons  of  the     ohool 
0«ttaitt««  whitfh  mrm  mAn  at  th«  »««ting  of  »i»roli  T,  1936,  iMir« 
spprftTftd  BJKl  i>ia;lnttff««  vtX»ns  wer*  «ppro"r«cl,  (jr-I  »ii9  stohlo  ««• 
luthorlyed  to  aak*  t»iBp©rftry  arrfsiliojaents  »it|i  Sort*  to  boooat  liotid 
of  th«!  aohooXi   ^^'^t  on  Ms^roh  &^  19B7,  th^^  dir«otor<«  r«cm««tod  tforso 
to  liuip«9t  thi«  field  Houstt* 

th9  fflinut«s8  ©f  the  i:««owtlT«  0o«altt««!  «««'tlng  hold  May  T, 
195T«   show  th  t  Mors«  sua  r*<3u«at**d  to  pr«p«ikr«  a  booklet* 

on  ^nf  in^  id:i7,  H?jjr«s,  the  Yleo-prtaidont,   wrote  ieree  « 
letter  in  ti^loh  he  toXd  mrmm  tt}  d©  nothinif  further. 

The  Minutes  of  the  Kitftcmtive  :;o£«itt«<«  !8«(AtiBg  held  uity  :?B, 
1337,   ehoe  tht  Jiayes*   the  vioe*pr«9«ldient,   r«porfepd  h<»  h»id  Mde 
%  verb«^l  agre«M»Bt  *ith  iiorae  m%  $22&  p#r  aonth  b«)ii;innlng  ««»y  16,  19317, 
to  Ooteber  1,  19»7,   «ad    f3»eoo  per  yenr  beginning  October  1,  1937, 
»e  de&n  of  the  sohool« 

The  evideaoe  further  showe  thnt   prior  to  tti«     ireetor't 
lUetiAK  of  June  18,  ldS7,  snd  ehortly  after  »orse  hAd  mnde  the  ••tlary 
amiceasttt  with  H^^yee*  the  offieere  of  the   /ewoeiition  «tere  ejirryinfl; 
•»  Megatisitione  to  bring  in  »oholy-M%gy  a«  heed  of  the  eehoel* 

^b«ttt   Auguet  17,  1937,  ^inye*,  the  Tiee-preeiient,  enlled 
a*ree  to  hie  offiee  and  told  hia  the  ;^o;ioeiiition  had  hired  Hoholy-Vigy 

%e  hend  of  the  eeli««l  nni  th- 1  einoe  Hehely-olefjr  ^>euld  ehooee  hie 


«d€if  «V  4r^  v^«£ii«»^H>  at   il^mOtm  «Mi  sift 

'      ■;■■     ■'^itf 
.  -.  ;'   t« 

r  lN^e««rt»»v  M^tw^  miiKi?tt  ttvitt  woitit   afi^X 
*£hb.|»  fe-Jift   erf  l»^;r«»«r?*t    ,<«'»l*l9t3f<{?*'#ftJ'*'   *«(#   ^S^t***  **=*^  *«^*«    jtCfl 


4 

•vn  ttKff,   Mom*  vrftB  tbr{»uji[|i«     ^Itofrntu  vxpr^ajiivd  hi*  disnppolntiMnt  nal 
•urprlutt  but  offi«r*d  to  «0«op«T)^^«  in  •««•  oth«r  oofition,  but 
Mthlag  «v9r  4«T«lop«d« 

m  October  *   l>}57»   th«  oiw  Mtuiol*  liiiovn  «•  th«  Mtv  BnukaM- 
AoorlonB  ^obool  of  Dffglgn^  nt  lilDg  Pr«ivl«  <!>v«aii«  oponod  irlth 
tt^ol3r«H»gy  ns  4«in  or  h«$»4« 

mrm  l»«id  lii*.€*Pif  r»«iy,  willing  ^nd  •••bie  to  naoiMMi  th« 
dtttl«i»  n.&i  poaitlon  of  <leaia  &t  h«%d  <^f  the  aohocO.  but  tb«  A«aoeiatlMi 
did  net  BnpX&f  ^tm  i»  any  9?$p%9lty» 

On  ^oveMb(»r  H*  1^7 »  tM   ^a?^«l««tioa  sftnt  ilors«  a  otaook 
for  $S8I»  datod  OQtobe;  3D»  10^»  l^7poTt«dly  in  aettloatont  of  Morse •• 
oI»i«»     lioy««  ratumed  tft«  nh^Qk  ^Itfe  %  isttcr  d»tffd  jl©v«ober  17, 
li37»  notifying  the  As^ool^tl^n  th^t  thfi  abeok  w^.a  wholly  la»ufflolo»t 
ttUd  tli."t  iv»   9(Hj4<1   fiot  a0&«pt   it», 

':^rlng  the  period  tt^m  May,  1935,  to  August   17,  1937, 
•ippvoxiaM'tely  ti»o  «iad  6i»-mi«rt«T  yenra,  lAoreft  w  ^||  r«nderlBg  T«>luKblo 
«ttrYlo««  to  fbe  A{t^oal«^tlD!i  'ind  h»o.  eo  other  ponltlon* 

rm  teatlasony  of  oo9ip«t«»t  3ritn«a9««,  «5rp«»rlenood  in  th« 
•ajMt  floid  of  irorfe»  «*H(3  to  tlie  offset  th'*t  th«  s«rTle«e  rrndowd  by 
Morso  oiref  »  porlod  of  two  and  o»ft-qtt«irt«r  y«ar8  w«to  »ortb  the 
f«lr  and  te--fn&m.hlt  vuluvi  of  froa  liO,0-^'">0  to  -ia,O00»     Mone   teatiiiftfj 
thftt  his  «ervio«?8  ?f«ro  worth  ^'  $l«ll«r  ou».     Tho  orldonoo  ahonod 
th«)t  Mor»<»  hwl  e^irnod  13.780  t»  ye«r  est  tbo  firt   Instltuto  aid  tli«t 
$4,200  n  yo<*iT  h»d  boon  oli^ood  in  tho  budgot  of  tho  now  tOhool   for 
hit  iMmltlon  And  tb»t  Hnyot  hnd  s^«od  to  pny  hl«     30*^  r>  aontta 
boglnalaff  Ootobor  1,  1937;   ttoit  OoiiQlr^'igf ,  tbo  mn  who  wf»«  finally 
oaployod  «o  donn  of  th«  aohool*  w^«  KWon  $8,400  to  no,'>'X>  ^r  yt^.r; 
%li-«t  Iterao  emrnod  $8.35  »  dny  or  'ilBb  (>or  oontli  %m  •«   aubotituto 
tonoher  nt  th«  Chlongo  T#^ohor«  Oollogo  iibiob  la  %  unit  of  tbo 
Uhloftgptf  iMbllo  sobool  ay « tea. 

Tho  owldottoo  n«  to  vhoth«>r  or  not  plaintiff* t  vorwiooa 
««r«  atntlafivotory  la  oonfllctlng.     Mors*  tsatlflod  th-^t  no  orltiolao 


^.i 


ifi>a^s 


»e^a«  tfi««  «<&i*>.iiNs* 


s-««K'Sil4;? 


■tiQ^m 


• 

•r  ooapX^lntd  wmw9  9f<tm9  ■»  i«  to  hia  mnA  Uny«8  olnlMd  thx  Mors*** 
••rvloffs  In  otrVuln  r«iipeotR  ^erw  unsntisfaQ^ory.      rh«  alnutwn  of 
%lM  'Johoel  Co««itt««  tgH(<»tlii|j;  show  thtit  fi»(f«8  approved  Mor««*s  plant 
mmA  •rmn  «eoeiMitt<l  thtt  not  leu  rftoetuNMindliif  th«H  to  tb«    'o«ri  of 
:>lr*<itoy«*     H^ftiii  furtlier  t«atlfio4  thdt  lie  ooaplAlnffd  to  Uorto 
•  bottt  His  w»3rlc#  biAt  ?«  iett^r  written  to  Mor««  by  'f^jyet  on  i*f>y  3:^:,  IWT, 
aAk«ii  tto  crit loins  of  &£orne*9  vork  srhi^tsoevt^r,     i^iiihennint;,   tbe 
tre%«vumr  of  tkto  dftf^nds^nt*  n^Xd  h«  beard  no  oritiolaa  of  Morse. 
■Ui\>«rt  RtiocUi,  a  national  'Authority*  approved  Morse's   pla.ne. 

¥he  tri%I  of  this  c^^«  ooneused  tbree  dnys  ^ind  mt  tne  oiene 
of  the  evideaoe   '*\e  eulwaitted  to  ?i  Jury  who  returnod  «  verdiot  in 
fivor  of  pAs-iutiff  for  .^S,OOG.     tli«re'tft«?r,  on  aotion  of  the  defendunt, 
the  triva  c^urt   granted  iefendanli  i  judgaent  notipith9t<^nding  tbe 
verdlet,     rl>intiff  nppft^ls  froa  the  trlsl  oourt's  ruling  »nd  JudgAent* 

The  tftftory  of  tlie  def^iis*  is  th  t   ttee   Dl*»lntiff  h««  no 
rigbt  to  reoovftr  oa  ^\  guaattta^  «^» ru.it  b^^'sis.     it  is  cialaed  tb»»t  the 
pi«iBtiff,  hia»«lf,  hn&  no  ttooug^it  or  Intention  of  tshflrRing  for  the 
•erviooe  ebioh  h«  olaiaa  to  hwvft  r^nd*?r«d   for  th«^  defendant   fro«  tiai 
to  tiae  and  th-^t  he  oa?m©t  sft«r  th»  Impse  of  ^  ioag  period  of  tiae 
end  hcojiuae  of  subaeouent  ^ni«oclty  tov/rd  d«  >nd"»nt  chflnf?e  hie  nind 
•ntlreXy  and  reeover  from  :-  de/psdant  *rho^  nt  no  tl«e,  hrd  reason  to 
helievtt  tli.^t   the   plaintiff  expeoted  to  be  t^aid  for  his  niy  fed  eervioec; 
th'^t  defendant's  def*n««  to  pi«lntiff««  th<^ory  -  th  t  while  he  did 
not  expeot  to  &e  puid  in  leoney   for  his  serrioee*  he  did  erpect  to  be 
t««urd«d  by  r.n  «tppoin%atent  to  h«    i  %iiP  aohool  Hdioh  the  d8-feod%nt 
hoped  to  orK"ai«e  -  i»  the  very  patent   f^ot  th  t  the  rlsintiff  »r»8 
given  the   poeition  whieh  he  desired,   under  >%  oontrnat   «nde  on  u>!y  8« 
I337{   thnt  olnintiff  deee  not  b^^ee  hie  olniae  in  this  c^ee  upon  « 
brenoh  of  the  eontr^ot  of  tiny  8,  1937,  but   eeeke  to  reoorer  on  the 
••ntr««t  or  eoatmots  ei^  ged  in  the  ooaplnint;   th>t   the  -^ueatlon, 
thereforo,   ofoeented  in  thie  eaee  le  whether  or  not  the  ul«intiff  bee 


'f'3  '9'j!««   Aial^.Lnman  v# 


«i0«i»   e*»«to 


^AS 


.#a«N85tiJ>* 


.i  ^: 


^aslv 


if>< 


;f    fc«K;-od 


•  iff'?y*^:,    »; 


• 

•tt<»bli«lk«d  «  oo&trtiet  with  th*  (S«fftiid/'nt  ooT^rlng  »  p«rlod  froa 
Juat«  IdSftg  up  to  t)t«  «lae  aXX  r«i?»tlonfi  ii«r«  ••▼•r«d« 

Ao  i«?>ort»»t  <m«»tion  pr*9«ftt8  lt*«lf  »•  to  wbe^ther  vr 
t»t  th9  pislntiff  «t  tk»«  tJjBtso  «»»  forth  In  his  ooaplaint  d^alt  with 

any   $#!r»f»n  r«^r««>tfntliig  %h«    1«feadnnt  who  hn4  F>o««r  nnd  authority 
t»  bisdi  tto«  d»-f«n<:is»ii%  >ay  isith^T  s^-.a  expT«?s»  ar  'in  lapiloi  oontrwot  «uoh 
'''n.9  Xa  :ill<«g»(l  la  t)m  pl#ln€lff*8  ootepXtilnt*     <%0  thlak  the  •irl4«no« 
•ti«««  thjtt  pinAli^lff  mm  ««pl0y»d  'lay  4#if«n4.«nt, 

It  Iff  further  ©l^ilawsd  ©ki  te«ias,Xf  of  the  4«fBftdiuit  thnt  th« 
•TldMiWMi  it»«If  4i^«®  mot  jib;0w  thr-'.t  the  mf«Mmnt  la  f,  (9oar«t«fit 
t»«.eh»r  ot  th**t  b«  nviT  tnwg^t  iBdwstrls^i  »rt» 

It  Is   fiiirth«¥  «sX«(i««<l  toy  i«f««ld«nt  th^^t  on  mxfth  27 ^  1936a  a 
r««dXutl.&a  m»  -^doptffd  by  th«  Bojitd  ©f  l>|jp«otor«  to  the  «ff«et  -thst 
Miss  i5tfihX«  b«  sswthGfiK^a  to  mkt  t«ap#Tnry  nirFa»g«iiMint«  vith  Mr,  Mors* 
for  hl«  td  ^«o«»  th«  head  of  th^  sehooX  ?)^«n  snd  If  we  acm^rft  the 
functa'**     flt«  «7l4«&«iii  »hmm  th^t  ^Xthough  h«  eQrk«4  for  defendiviit* 
a»oth«r  person  *a«  aiipeinte^i  t©  tii«  :j,iN»»itlon  ss.ii  ?sg3p*«<:i# 

@B«  ef  th«  itte^ttt  liBpf»f'tn»t  plMi^««i$  of  thic  Qnse  la  that  thftrs 
«%•  •oflMiaerabXe  ddntrftdlotory  eviiciio«  pre3eat«tl  ^y  th«  parties  «nd, 
without  extsasiiag  to  uaduft  length  th«  dttniXt  of  the  testlaotqr 
prevented  nt  the  trl«a»  suffloe  it  to  ^ny  th  t  m  think  this  Oftee  «^s 
»  typlo^  o%e«  for  the  oon9lr;»r;iti&a  of  n   ^ury,  *tnd  it  «o«  aot  a  oiiee 
«h«reln  the  judguMnt  of  th#  trl?a  oourt  shouX^l  hav»  been  euhetltuted 
fwr  the  flBdlRg  of  »  j\»*f«     ^«  further  beileve  thit   'he  Jury  il<! 
right f^Xy  arrlre  st  the  werdlet  n^ioh  it  returned, 

xo  iililUl  V.  Kffyfff^ifjfty  tffflinfijiMt  ff^.,  n^  ai.  343.  the 

eoi^rt  fit  p^^ee  ^ft  n.tA  3116,  t»ldt 

*it  ouatt  we  thlnkt   be  tioeet7t#<l   ^^a  settled  lav  thnt  « 
tri  ii  oovrt  hr-e  no  power*  when  a  Jury  is  not  ^^^'Ivpd,  to  4eter«lne 
tr»«   v,»^ij;-ht   -^nd   preponderanse  of  oonfllotio^    ^-vi  lenoe   Introduoed 
to  ♦i'9t  .ftilsh  or  dlaproTS  the   f'^ota*     thf  .leoiilona  ^  r«»  nuserouaa 


ifi  $^ 


litews  4: 


i*   ?' fif  ^f-:  9'?'^t*^/.  :: '^   ^3r^f•'i^■'■  ■  1^"    ,  ,#»^;i   ft'' 


f^-jyT  •>  ■  ,;i^ 


dftd  f^T*  unifava*   that   th«   triivl   Ju<dg«   it  n^r«r  nutho rived  to  t*lM 
^.  o:>u«  froa  the  Jjury  v'hO'rA  th«FT«  io  l«glti»a1lit  cYi^itnoe  teadlliic 
to   sroT*  th»  OftUB*  of  motion.    •   *   ••      it   hnn  ^i-*  ya  been  raoonnlMd 
tb- 1   for  «   trl'^1   court   to  vpI^^   (>rti  .ietpr^nln**  conflicting  •▼Idan^t 
?iiwS   iirPot  the   Jury  '«hrst  vor'iiet  to  r«nd«T  would  b«   n  ilrcot 
▼loif>tlan  af  thK   coaetltutlctwl  rli^ts  of  trinl  by   j^J*y«* 

in  th«  e»*8«  ©f  naMUi  ^.  rgattB  i  fgHi  iBt*»  a««  lU. 
Al»p«   X30«  the  oovirt   at  i3Hg«  1S8«  aaidt 

"fti*  «t«itut«  %nd  jf\j1«8  ri^oulre  th*  oourt  to  ht  govtrnm'i  by  tbe 
s-iMR  rules  i»  pasiiii$iag  upon  »  sotios  for  a  Judgawnt  notwithi»tn,ndiMf 
th«  v«r^i.et  ««  govern  it  in  rwssjiiim  upon  w  motion  for  r  direotAd 
▼(urctiot*     f%»  tri'^i  Q^nart   in  e-gtaing  u;>on  this  motion  h-^w  no  »er« 
»iUthorlty  to  i^elgh  nijii   ^«teraia«  controverted  aucstlcn*  of  f«»ot 
un4«r  %hf!  aivii   ; y^otloe  Ast   tJv^n  und«r  the   r'Tiotlo©   ,'.«rt  of  1507. 
ilAAA,aaiif .. J ]i^M:|:gy^f If „.,l^,li..!a«   ^-   ^^in£fl»Ad  .:^^Tin«^  ^?^Bk,  '38-1   111. 


Ass. H:    -^-^pelle   V.    :;nia^>iy:o   ;;    jv.    t,    ,^y,   Co..    :-^$r>   111.   Ir)C,    471,- 
______ Zkl^il£«  „ „_ 

i«r#f^ ,  'M.ior, ,  gffii,  ▼•  i;^^?^^,Aftf  pfe,E^ai^;^^Jx.  ^fi*>  '^^^^  ui,  --pp,  469. 


8«#  »a»o    "n;io»M£9   /jtAg  •■i.t^   \n>^t  n^.   v.    ::.iy:-:r;.   ^B6  111,    ^po,  37 j 


It  i»  f«yth«r  9«?iit*'m?s#(i  by  t/hw  d»rfen'irnt   th-st  tb«  pi>ilntiff 
It  9»%  #tttitl«d  te  r®e©v«y  wpom  s  ayanta^  ii^rait.  in  vi«is  of  the  f^ait 
tlfcat  pl»latiff  ©ont®arted  th?>t  h«  M^i  ^  a^^if^oiflo  «ontTr<*ot   for  th« 
»#»vlo««  i*ii®&  h#  ^rforwM,     0rj>ntijsig  th«r«  mtt  %  «p««iflo  eontmot, 
tte  mprmm  aourt»   m  th«  e^^a®  ©f  Lv>>te  ghor«  ->M  Mlohlgnua  8auth«ry 
t*  "*•   >-^lO-ft^y^»«  iS2  111*   &8»   ftt   p<igff  80  of  its  opinion,   aftldj 


«it  Is  ffftli  #®ttl«a  tfe'it  f*er«  ©a«  iwrty  r«p«ditt«e  tb« 
Otmtraot  -nd  r^txanv'^  longer  to  be  botm<i  kff  it,  tfe«  injured   pirty 
lUM  ««  n«eti?-.n  to  p«_rm:ie  eith«^y  o''  thr«#  r«(Mdi«8i     He  »ny 
%»•>»%  the  eontf'^'Ot  'ig  resolnded,   »nd  reooT^r  «|K>n  ^^tjniptoff  yt^it 
•o  f^*r  ««  h#  hi*.9  iMTf&Tt&sdi   or  h«  mny  fe«ep  the  oontr'^ot  -^llve 
for  th#  benefit  of  both  r^^rtiea,   ixslng     t  'ai  tiaee  himself 
r^  tif  and     aie  to  i;«rforw,   and     t   th«  end  of  the  time  «?e«ified 
in  the  oontr  ot   for  i>i^rforja.ano«,   sue  in^l   rp©ov«r,  under  the 
oontrnot;o«    h«  may  tre-t  the   repudi  tion  •'s  putting  ^n  end  to 
the  oontr^ot   for  nil  puTtHsaea  ©f  perfor^^u»ce,   and  aue   for  the 
profite  he  would  hnvn   r  nljyosd  if  he  h-^-.d  not   been   i'r''v«nt<>4 
tr9»  jser forming*'* 

m  the  enae  of  iM«f»>  «^  ,f?i*  ▼.    '^ffBFFi  'rPygT*    '>^P4^rn, 

OUtyJOt.   33ti  ill*   &31,  thm  Supreme  Court   held  th-t  where  the  defen1-«nt 

refUMied  to   permit  nttomeye  to  oomplete  eert^ln  apeoi-iil  naeeanment 

e«rk  ),tader  em  expyeoe  oontrsot,   the  plaintiffs  eould  tre^t  the  eontr- ot 

•*«  resoinded  and   reomver  om  n  mimmtiui  meruit.      The  court   ^•^iA  -^t   r>*,<e 

"amfmmdajit  ImvlaK  rmpudlnted  its  oontmote  with  plnlntifff^they 
••rm  entitled  to  tre»*t   the  eontrr«ote  «e  reitoinded  »n<l  reeorer 
upoB  »  om>ntttm  memit  eo  f^r  as  thoy  h«cl  performed." 


-*!M»*fr«^ 


.l^.^i» 


ai 


tBf 


ih^m^tmot^ 


r     ,t 


u  1  ■}■% 


ri.v.' '., 


[ft  (Uif«nd«nt*a  oonoXusloa*  «•>•  avt  forth  in  it«  brUf^  U 


"If  th«  trl(%l  court  r^'fu^^ed  to  •ntmr  •   lud^oMint  nan 
•>*i»ntt  ifrydlotQ.  be  would  o«nftialy  h»w  f«it  oo«p«ll«4to 
grxtttt  n  n«w  tTini   In  the  owat," 


9i»«h  Qu«titlon  19  not  t^efoirc  uc  «tt  thio  titMi  nadi  ««  «irt  not  re^ulrtd 
VAdUiir  tH«  Ihv  to  w«ljgh  th«  «vid«ni!»«  for  tb«  r)urpo«e  of  <let»r«lnin( 
whmt  mkfs^t  of  aiigftit  not  hftppfjja  In  tin*  future. 

tills  eourt  18  csonvlno«d  thst  the  »l»lntlff  iwuia  out  •  otito 
tef  th«  «Tl^lono«  whiols  4uBtlfl«<l  thf»  jury  in  T«tuTnln||r  th«  verdlot 
vhioh  It  didy   nnd  r«  i3«Ii«^«8  thiBt  oourt  ooamitt^sd  «rror  in  aubntitutlm 
iti)  judgment  for  tfe»vt  of  th#!  jury,     thm  tri«l  ju4g«  sUouid  h«T« 
•at*r«d  «  judgnftnt  on  th«  Tordiot  %nd«  h«  having  f)%ll«d  to  do  to» 
thin  oouTt*  undtor  th<B  !9tt.tut««  id  obligipd  to  rewraa  th«  judgawat 
of  tho  trial  Qonrt  ^wi  enter  |ttdgm»nt  iiey«  on  tli«  rerdiot  of  tho 
4u»y  for  th«  dvm  of  Ife.OOO  in  favor  of  plaintiff  f>.wA  Against  dof^ndant^ 
«•  proTl<:l«d  for  in  .j-^ivi  vp  r Jiot,  at  <a«f©jad«[nt*«  ooata* 

K         -.,        ^  FOR   FUlSTlFf  ADIO  AOAlBST 

smio,  J.  oissi^fzai^t 

TBkm  plnintlff  did  not  tmt9  out  n  ons9  nnd  tbo  oourt  wm» 
riifht  la  ontoving  n  judgnwnt  j^  ohata^^o  Tor»dioto. 


ft/>  .  .-      ^  *  A. 
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■.:4 


i:»;^%«(ii  In  imtm  »iii4  t^ii   \tMi, 


.'MB-  W'M 


;,U 


4X0M 


•^1  •k./'.i.  inott 

CODE  COl/iTT. 

I A  pp«  lift  lit,  ) 


thla  &•  mm  mppe^  ffeai  ?in  ordKtfr  ffnt^-rf^di  in  tb«  Oireult 
Court  -i^ti^n  tM«  oau«e  on«i«  before  it  an  an  »rp:ien.i  fro*  the  rrob^te 
Court  i*«A-  tiv«  to   the  f^,(mv--^X  and  appoitttia«nt  of  <^x«cutoTg;  in  the 

It  ^'^^f^^'TB  th''.%  Oh!j.yI«®  '4»   liiiaip  died  on  issay  :^0^  1937, 
nnd  thnt  hl»  *1^.f®  HM  tiied  parler  tlii«>T«to}   th-^t  L-^uns  aeofg*    vitaon* 
6M  of  th«  «x«<niti»r9  nam#i  In  his  will,  h&d  been  living  with  auap 
prior  to  biM  cl«fttii,»n.a  ^ftar  hie  i^miae  it  dl9v«l<»p«d  th^t  th«  tnid 
Laura  ti«org«  »i*t«o»  lm<i  >oes«8«»d  h#f««if  of  real  «9tnt«  loo^^t^d 
ftt  fiti}  ltiitcfi»iiii  AV«au««  rlli0h  haa  ]3«long«d  to  the  an  id  Buap  <%nd 
which  it  iA  filie^d  -^^g  i»©r»h  awigr  thousands  of  ^loilwriB}   th?t  th« 
•aid  L»u3ra  'J>9ot^   m^%Bi»n  hM  also  t*&«a  poa9«»9ion  of  sU  the 
•«f«ty  i«¥}otit  hoxott  of  the  est^ito. 

It  «!••  npi-Miftra  thfft  Fdwnrd  h^   Nionroe  h«»d  ixtd  -leu line* 
with  ChftTlea  tf.  ilu«T>  during  his  iifetiaw  p«  they  »er<»  inter«atad  in 
%h»  wumfiitoture  of  «  oh-^ir  cttli**;i  th«  OwteoritnliireT;   th»t  Monroe 
hAd  heoB  aaood  *8  on«  of  the  eneoi^tora  of  the  Jh»irlea  H*   »»«p  lat^to, 
MMl  Mituraiy  -jnid  jtonroe  would  h»r«  fii  p«T«on»i   xntereat  in  the 
adainiat ration  of  tha  eat^te  whioh  would  naooae^krily  be  airerae  to 
hia  poaitioa  na  an  exeoutof^  vhivih  would  »lao  ha  true  with  re^  rd 
to  Laura  aa^rga   Sfntaon. 

Oonaidaritbla  effort  haa  been  ;7ut  forth  by  eounael  in  ^n 
OBdeswor  to  eatsDibliah  the  f»ot  «a  t«  wheth^-r  or  not   j<onroe  wAa  a 
reaidant  of   lliirioia  or  of  »<iohig«n  and  na  to  the     roriaiooi  of 
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ni    'K-->t?'-- ■  ■                      .       • 

ftr                      AxnS  •^                   'O^  ftokthr  iftoiijp^^'^  a.'-  t«  rtotvtisrnr   eft?' 

I..   ^viiiX* tret  ',:!.r^rrtif  to  «•  ti^iaill   *  ■    -"-    '  f-"9t 


s 

%hf  stututt  r«g4irdi|g  tut  t|»9«illtMiit  of  nn  n^lalnlatmtar  ^  bonia 

«b«m  this  oaus«  «a«  b«for*  th«  irobntA  Jourt  tht  oourt 
««•  oenfronteel  with  thrfte  belXijis«r«Bt  •x»outnra»  •<ioh  trying  %• 
r«ttOT<r  thtt  othem,  .^nd  two  of  thes  nt  IWT^sit,  hAVlAg  K4T«r«« 
lat»r«»t«   la  th«  «gt?«t«#      Th«   atistvitt  T«*tX'''>'<*in«  tb«f  r««ov?»l  of 
txeoutorti  d.o««  appear  to  ne  proteibitory  with  reg-^Td  to  re«oTlnc 
«xeoutoTs  and  n,ppoiati.iftg  n.»  ^.dalnintirHtor  'as  Xon(^  v^q  ^IJL  tha  es««u- 
tavt  h»TO  oot  be«>n  ll8Q\3aXifi«d.     It  oust   b«  born«  in  nind*  howav*?, 
thnt  tbia  statute  ^^»  passed  for  tli«  to^ntflt  of  th«  est^^tvs  nnd  to 
«ld  la  th«  s4i»iniiitr«tion  of  Juatlc«  snd  not  for  the  purpose  of 
giving  9109  «x«o«tor  nof   prop«rty  rights   In  an  estate.      Although  the 
i^©bf>t«  Oourt  iiMiy  h«*ve  fei#<in  t«<5haio^lly  inoorreet,  yet   ^e  feel 
th^t  nubettrntioi  ju«tlc«  mm  d^tm  *hen  thf^  omsrt  r«»«oved  nil  of  tbea. 
However,  a»  »p5:>«."^l  **«  tak#n  from  thst  ©rder  to  the  Olreiilt  ;;ourt 
^xX  vhioh  tiiii»  the  «fh©ie  mstter  om«e  no  de  nQVo>     L^um  '"^eorf^     ^.ttoB 
did  not  »ppe?)l  to  the  >>lroult  C^ourt  or  file  ^  bond*  eoneequently, 
the  order  of  reaaava  n.&  to  h«r  is  final.     So  ehf^rge   -/^a  tande  Agalaet 
airfield  fhottpeon  in  the  «'robnte  O^iurt  nor  w^s  t^ny  ohmrge  aade  ««  %• 
bin  la  the  Qlr«ult  Court*  (lonseqij^ntly*  90   f^r  »s  in*  ^re  nble  to 
deteraine  in  deferenoe  to  the  Ziehen  of  the  'ieo«<;««d,   the  ;^ald 
Thoapfton  ehoulrl  reatnin  jib  exeoutor* 

H  vlng  reviewed  the   entire  record*  «e  nre  of  the  orlnloa 
tlit^.t  the  triatl  oourt  did  rl($ht  in  finding  tb  't  the  eh<trge  mde  th«i 
Monroe  «»#  a  non-re  a  lie  at*  is  true  s-nd  tu  t  he  *nB  not  entitled  under 
the  »t?«tutft  to  be  aa  exeoutor  In  the  fir«t  Intttnaoe,     «e  think  the 
ttpriolntswnt  of  the  Metroitolitna  Trust  Uoapaay  ns  ndainietrntor  vne   la 
TiolMtion  of  the  etntute  end  for  th'vt  re«eon  it  o«nnot   be  n-^proT'd; 
that  the  Oirouit  Court  xrce  right  In  ent«iriag  ite  order* 

For  the  re<  eoaa  herein  ^^iven  the  judgaeat  of  the  Oirmiit 
Court  is  iffiraed. 

JU  DOME  NT    A^FIHJIKQ. 
RnSL   /l»D  aORftk.   J  J.   v;>^»uu>^* 


Fmf»^  »iks«f«*«:'  s?ta«'X     ♦^SEt  ^  -"'^  ''*^'-"'  -io«*jf  «fl*  ««ir  ifeili^^  *it 
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On  May  S5«  li38«  1»  n  ntg^t^tm^aX  ot  nUim  ni«d  in  %h9 
(ipnl  iikniTt  of  Otiloagft,    plaintiff  sv€rrc4  tb  t  h*   •»«  nt  nil 
r«l»v«iit  tltttia  «  duly  Xio«ni9ffid  rtaj,  «st«9te  broker*  dolni?  bu8in«««  1b 
OtolO'^^o;  tb  t  d«f«ndsiat«  w®rf  lh€  o^msrs  of  the  renl  ffstate  known 
«•  3904  South  '•'^'taXi^oc  r^treet^  Umle-s.go;   tttAt  defesKlnnta  eag^^gtd  hla 
«•  «  broii«r  to  procure  i  -smrshftser  for  the  preal«o»  "t  o.  prl«e  of 
S^3,800;   tH^t  on  or  libout  il*.roli  Td,  1^93@«  tie  procured  Vinoenn* 
Qftlltttt*  *nA  C»t«rln«i  a»lX»tso  ««  purobnscrssj   thrt  on  th  t  d«y  the 
OHlluitFoe  and  defendant©  entered  into  n  T^iid  ^rrltten  oontrnot   for 
the  tiftle  of  the  pre«i««8,  by  the  teraaB  of  wnie?h  defendants  f»preed 
to  p»y  him  ji^O  <i«  !».  re^tl  eatate  ooaalsilon  for  ble  si**rvlcee;  thnt 
tlie  Oallutroa  t^tre  rendy,  wllXlnji  &itd  atade  to  buy  the   oroperty 
for  tbe  fUK  of  |3«800s   th^tt  the  d«fei^)$nt9»  ultbougb  re-^ueatod  eo 
to  do«    foiled  to  pfny  hln  the  $2Q0  oossttleslon  eo  earned;  thnt  the 
ootuileslon  for  mmh  a  aaie,   mo(N»rdlng  to  th«^  eohe^iule  eet^bllehed 
by  the  dhlo«^  HenX  Eat^ite  Bk»  ord*   la  &t  of  the  naount  of  the  Ale, 
»Ml  b«  eelted  dwoaget  In  the  auoi  of  i'^iOO^      In  ^n  nffldnrlt  of  aierlte 
the  defead'vnte  denied  thnt  they  engaged   the  plftlntiff  to  prooure  « 
purohnser}  nsserteil  tbwt  tbey  listed  the  premleee   for  inie  with  e 
re^l  eetote  broker  other  th»^B  plaintiff »   «tnd  th  t   auoh  broker^ 
brought  the  oeilussM  to  thea{   Alleged  th  t  in  Hating  the  property 
t9t  «itla  thay  lafced  j*  purohtee  prloe  of   '4,500;   th't  there'\fter  plain- 
tiff npproaafiiad  thaa  »ltb  it  propoaition  to  aell  the   prealaea  ta 
tba    >«llwsvoa  for  1(3,t00)  th»it  the  defendMnts  agreed  to  ^<'ke  euob 
awa*   provided  the  aua  w^*  pnld   in  eeh  ^nd  they  reoelred  the   full 
purab'iee  prlae  without  toiy  deduatlona  for  —a aitaelon;   thnt  neither 


%d^  .ii.t  aoK 
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t 

•f  %hm  dcfvudnntii   onn  red  or     rii«;     liiUish}    ih  %  th«y  slgiMd   ttoa 
•ontrnot  without  tbp    « <<»«  h  ving  be'^rn  re  :c!  to  thao  nnd  without   b«lBf 
«<lTlaed  by  najron*  th>t  thii  oontrntot  oont«»ln«d  »  proYlaion  for  tba 
p«yiwiit  by  thttt  of  !>»  oowalsaion  for  t300;   thnt  th«y  did  not  tgrae  to 
pojr  «agr  tte«ni«aloni   th^t  their  Agr««>m«Rt  »»•  to  o«II  the  proporty 
t%t  83«800  not  to  th««i   that  plaintiff  porpetri^tftd  n   fmud  on  tboa 
iB  inooytlng  n  olouaa  in  thft  oontr^et  for  the  r^ftyaoat  of  t^O;   th«t 
•ft«r  thoy  Xonrnftd  of  suoh  proTiaion  thoy  refusod  to  e%rry  out  th« 
t«r«i  of  thit  oontr'?tot«  unless  tho  eontraot  w«a  ^Itarod  to  oonfora 
to  thair  undoratandlng*     tha  o«eu»^  ^n»  tried  b^fora  the  oourt  without 
a  Ju»y«     S«  found  th«  l$i»uoa  fox-  the  <l«f»ndnnta  Jind  •^.♦iainat  tha 
plAiatlff*  and  ontarc^d  jtidg;i)9ieRt  for  eoatsii  to  r^voraa  vhioh  the  pl:»ln- 
tiff  proaofr^itea  this  app«%X« 

?Xalntiff*8  theory  la  that  he  enrned  9  oomiaAion  ur>on  the 
t»M>utlon  of  the  aontri^ot  of  either  the  fSOO  provided  for  in  the 
eontrv«)Ot»  or  under  mn  iaplled  «ontr;^ot  to  p»y  n  re^aonftble  *Maount} 
that  defendant*  refusnl  to  oo«plet«  the  da»l  wna  not  beoflus«  of  any- 
thing done  or  o«itt«>d  by  the  puT0h9.»era»  but  »oleIy  baenuse  dafendinta 
did  not  %^ant  to  pay  m  oooHiiaailoa  ^n  the  !$'%le;  thnt  the  defandnnta 
knew  the  detaile  of  the  oo&tr!<%ot  ^nd  th^t  the  oontri^ot  refleota  tha 
true  agreewiBt  between  the  pHrtif^s*     Defendant?!  di-l  not  fiia  «*n 
appeerenee  in  thla  oourt.     il'^lntiff  aaeerta  thit  defend?»nta»   th#»ory 
in  tkat  they  had  no  arxsnt;*  <i©nt  to  pn.f  the  pl»lntiff  »«ny  eoaaiiaaioB 
at  ell,  and  th«t  their  underatnndlng  wna  that  th«y   '«r«  to  reoeiwe 
a  purohiiae  prie*  of     3»8O0  net  to  then,     ^Irtlntiff  nai^arte  thnt  a 
Inroker  e>»niB  hie  ooeailaaion  when  he  pto^mt^b  the  seller  and  pureh^aer 
%•  enter  into  a  binding  oontr<^ot«     Thla  ia  tho  eorreet  otateaent  of 
a  general  rule*     However*  if  th«f  undera  tending  batween  the  part  lee 
wen  that  the  defendanteiliould  receive   J3»800  net  to  then  and  net  pay 
•ay  eowdaaien*  it  in  obvloua  thnt  defendanta  oould  not  be  re<Tuired 
to  pay  a  eoanietlon.     Plaintiff *a  brief  la  largely  «  die«isalon  of 
the   facte  in  an  endeavor  to  ahow  th?it  tha  oo-  rt  *rra1   in  not  ant«^rlnc 
jttd^&ent  for  hi«  and  againat  tha  defenl'tnta.      Therefore,   it  ia 
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t«  i»el«»»fcp?.t*    "  -xlw^xfil  «l  ^«l«t</  i!i*ttJt#ni  f«f»»©» 


s 

Mi««««njy   for  u«  to  briefly   suonmrlce  the  t«>«ti«»nir« 

Th*  pnrtlos  '>cl«itted  th' t   the  oontmot  rr^^e  elgned  ukI  th^t 
pl«iatlff  v)«  N  duly  lioeiiAf'd  broker,     Pl^iintiff  te«tlfle'1  th«t 
Rftira«iui  <k»Teil0  onse  to  hi*  office  -tnd  listed  thn  proi>erty  for   sitle; 
thnt  i>leintiff  oontqot«»d  th**   ptroepeotive  ptiroh-efre,   the    .  >IluKyoe{ 
tli'*t  plnintiff*«  «ion  vrnxik  nooeopaaied  the  U^Iuf?o«  for  the  purpoM 
•f  Ittepeotiog  the  property;   thttt  the  prospeetive  puroh^^eere  inepeated 
%h»  property  tvioe;  th  t  ar.   HoireiXo  onme  to  pl-^intiff'e  offieej 
thnt  «itae»e  inforaed  »«ov«ilo  that  if  the  property  ws^e  eold  th«»ucli 
plaintiff* e  «f forte  n»  %  broker  for  HgOOO  or  Iffeo,  hie  ooaadsqioa 
wouidi  be   «?00j  that  Ue,   pliaintiff,   informed  Horello  thnt  the  puroh^eer 
«»uXA  pttf  $3,e00»  Nnd  th^t  he«   f^vello*   »ft^At«d  laoo  ne  «  ooanieelea} 
th«(t   i^oveilo  then  endcwrored  to  pereuside  hlai  to  tske    ;10  off,  vhioh 
plMiatiff   ieolined  to  dej  th'^t  th«r#»vipon     X^lntiff  eltc^ed  the  nontr^ot, 
HOA  tht  he,  wltneos,  did  not   receive  the  ooamiasion;    thnt  the  de^l 
did  not  finally  go  through  end  that  there  ie  «  epeoifle  perforwiBoe 
suit  pending,     on  oroee^-eict  ad  nation,   plaintiff  testified  th  t  the 
ooatreot  iv»s  flret  eigned  by  Yifi,.pmmA  Hotrello,   nnd  th  t  hia  «rife, 
Jinry   "^trello,   w^n  not  present   nt  tb«t  tlsfie;   thist  defendant  brought 
his  wife  in  a  week  loiter;   th't  n%  the  tine  the  husbf>nd  aig^ied  the 
•entrnot  hs  g«t«  hia  a  oopy  thereof;   th  t   when  he  brought  hie  »ife 
lA  e  wesk  leter  H«Teilo  told  the  vrltnea^f  that  his  wife  lid  not   .  ^nt 
to  signs   t^"t  *))•»  "^be   fin7>Xly  o^ae  to  the  offioe  she   nlso  Insisted 
th'tt  he  deduot  $10  fren  his  el^iaed  eoiiifliie<tion  of  $^<>^  «ind  th  t  he 
deoliaed  so  to  do,   snd  th-^t  she    ^^^idt     "All  right,  1*11  sign.*     He 
further  testified  th  t  he   t  ilked  in  It«>lisn  to  the  def^ndnnts  nad 
thnt  ho  knee  nt  the  tiae  they  signed  tne  eontr<iot  th-^t   the  defend«*nts 
•auld  not  rend  or  vrite  faglish;   th  t  he  gtiTe  »  oopy  of  the  oontroot 
%•  tha  huabsad  sad  toggestsd  thnt  the  defend'^nts  oonsult  n  Inwyer, 
fnak  8.  Osaaiatort,  «  soa  of  the  va»intiff,   testified  th  t  he  »<(s 
a  renl  sotAta  sslesasn  in  the  eaploy  of  his  Ttther;   th  t  the  property 
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rnmm  Il«««d  oA  4Murd«  4»  tb«lr  offlo«i  th  t  on  t«*  diff«v««%  •••••Ua* 

li«  thoirvd  ths  property  to  th«  pro9p9«tirtt  purohnaeTa;   th  t  1i« 
i»liT*ro4  •  —tf  of  %h«  oontrnot  to  ttr«,   '^ot«1Io  ^nd  told  h«r  %• 
•xtelblt  1%  to  b«r  (Attorney;   th  t  n  w««k  I»t«T  ah*  oaat  to  the  offlM 
and  nlgBitd  tb«  ootttrxtot;   th  t  ta«  vfia  {>r«s«at  At  th€  Xim  of  tho  ooa* 
▼•T^KtloB  oeaMmiog  th«  ooasi«9l9n»  «%ad  th  t  »r.    U»T«lle  wnatrd  to 
out  thoir  •oaHioiloB  ^^nd  th^t  nftor  plaintiff  doolined  to  do  oo 
NOfVoIIo  at  tod  til  t  bo  would  olgn*     ^ita9.99  'il«o  t#Btifi«d  %h*\  ho 
hoard  hi*  f  thor  oxplmla  thnt  the  purchase  prioe  wsa  r^%80n  onah*     Ro 
«iXoo  at n ted  th  t  the  «etnbIlshod  eonaiiaslon  j^ooofdlnc  to  the  a«hodule 
of  the  Qhlea^  He^l  ^at'^t<?  t^'^rd  is  e^«  irhieh  vould  he  HSO,  tuad  th»t 
the  Asouiit  of  ^00  «»o  fixed  ao  nm  to  bring  it  to  "round  fieuroo"* 
^f«9ad   iotoXe,  %  ritiuiss  for  »i»iatlff,   testified  th-t  ho  ima  aa 
uaole  of  the  prospective  ;:^roh^ser,  Vinoeat    ;»IlttFro«  who  r-<B  too 
ill  to  mp9*n,v  in  eoiart*  nnd  th  t    lalXucro  po«A«!i«»«d  the   fuada  with 
whioh  to  aK^ko  the  ouroh^iise.     the  defendant   H^ywond  '^orello  teatified 
that  he  did  not  liat  the  property  with  nl'^intlff,  nor    lid  he  nak 
plaintiff  to  «eil  it;  th^^t  plaintiff* s  aon  brought  the  proapeotire 
purohAoero  to  the  {property;  th««t  vitneae  naked  the  aun  of  ^49S00g 
th^t  thereafter  iM  went  to  plsintiff'a  office;   th  t  he  could  net  brii« 
hio  wife  beoauoe  oho  mta  ill;   th^t  he    ^reed  to  <^ooeot  *>   r>rioe  of 
<IS»tOC  nets   thnt  he  aignicd  the  ooatr^ot  vhioh  he  deaoribed  ^»  n  pieoe 
of  peperj   that  he  then  ««ked  for  the   i^OO  depoait»   -nd  th«t  ?l«intiff 
Inforand  hia  th^'t  he  oould  not  hf^re  the     ^0  depoait  until  hia  vife 
alM  aigned;  th-^t   nlnintiff  did  not  gire  hia  «  oo?y  of  th*  oontr<*et{ 
thnt  i^jiintiff  inforaed  bin  he  n^ould  ^cire  hia  a  oooy  of  the  oontraot 
oad  the  6aOO  dopooit  «ben  dm*  'stvello  aigned  the  oontrnot|   th^t  a 
•eek  later  he  brought  hie  rife  to    >lnintlff«a  of  flee  niid  thot  abo 
•Ignad  the  ooHlraet;  th^t  he  then  «»r^ln  naked  for  the   rlOO  deooeit) 
thnt  plointiff  a^idt     «0h»  no.  thnt* a  %11  you  «;ot  to  do.     Another  «eek 
ve  4T«  going  to  oXaoe  the  .leal*   hrii«  •«il  the  paoora  you  get   hoae«   lad 
anather  oeek  are  going  to  get  the  iStOO  in  aoMi,  ^ll   in  your    •««ndo{'* 
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tbr^t   witiMs*  Mild  hit  wife  •tntvd  th«f  wrtnti^d  tiMl  $900  4«poait  th*s 
or  th«y  would  not  Sfikt  the  cl««il;  th^t  olnintlff  r«pll«d  thftt  h«  would 
•uo  thoa.      *ltn«ff9  fUrth«r  tnstlfUd  th>it  th«  plaintiff  did  not 
TmmA  tho  oontmot  to  hlat  f?lth«r  in  iknglioh  or   Itnlltn;   th«t  pl«lntlff»»i 
••ft  o«ao  %o  hU  hou««  for  th<«  purpooe  of  Indvoing  hit  vifv  to  tigA 
tho  oentmot*  tout  did  not  Ia^to  t  oopy  of  tbo  oontmetc  and  th«t  h» 
did  ttot  ^i^roe  to   ptty  pXulntiff  ^  ooMlstlon;   th-^t  witnesa  tt^tcd  "t 
mokod  hia  I  -^nnt  0l««i7  oontr*   ^<^  tio  snf  to  aw  h^  <^iT«  ••  $8.tOO 
9%9nr  «ott*r*|  th^t  h«  ononot  read  ingXloh;   th^t  «t  the  tiae  the  witm 
•«a«  to  plaintiff's  office  to  sign  the  oontr«)Ot«  the  oontrtet  ^n%  not 
read  to  theaj  thftt  after  the  oontmot  w^^e  signed  toy  «rt,  ^^rello. 
vltwies  re9«iT«d  e  ootiy  of  %t;   th  t  hi  took  the  eopy  of  the  Qontr<%et 
Imi  a  reel  estate  tmn  who  lived  in  the  iwtglibortoood,  «*ho  retd  it  to  hia{ 
that  it  WHS  then  for  the  firet  tiae  he  learned  tht  there  vhs  •  pro- 
▼ieion  in  the  oontr«»ot  tor  the  payaent  of  ^  re^l  f^etete  eoaaieaion; 
thtt  beonuse  of  suoh  proTieion  he  refused  to  go  through  with  the 
eontrnot.     on  oross«^xaaia%tion«  he  twetifled  th  t  he  kn^w  ol^intiff 
far  three  or  four  yf^nrs;  thnt  he  did  not  know  nleintiff  w^vs  in  the 
real  estate  business j   th^t   plaintiff  off«*red  hla   -'3,«o-»  not  cash   for 
the  preaisesi  th-it  he  wr^s  satisfied  to  sell  the  property  for     :««tOO 
■•%•     Tho  testiaony  of  defendi^nt  M^ry  Horella  tended  to  eorrohorate 
the  testlaooy  of  her  husband* 

1%«  trinl  judge  had  an  opportunity  to  riew  and  hear  the 
sltnesses.     It  w'<m  for  hia  to  deoide  on  their  oredibility  nnd  the  weight 
to  b«  given  to  their  teMtim>iqr*     In  the  testiaony  of  the  defsni<ints 
thf'rs  is  a  ao»itaat  reiterntion  of  their  oontention  that  unisr  the  deal 
whieh  they  were  aafciag*   they  were  to  reesiw^  the  sua  of  f3»800  *net*« 
If  they  hi<l  to  pay   f200  to  pl«iintiff  they  would  not   be  reoeiwing 
t8«tOO«     *•  are  of  the  orinion  th  t   the  reoord   ore«ent«   purely  n  Ques- 
tion of  faet*     The  trial  eourt  resolved  th#  eonfiiot   in  the  tettiaoagr 
ia  furor  of  defamnnts*     without  the  adr<«ntnge  of  s*  <ting  <%nd  be  ring 


a 

«»^ 

Ml    '  .  .  -_-    .„.. 

.;»   JMstt 

■;f»9 

■■■yr    ^iif 
•lit    tfltri   h;  •  lJtW*"SO<4<*«    *■«''    '^i'ii    »§&*/(. 

#4siA«  t^^  h:  \i  ao  9£4«»«^<  o^  mid  i  rtflw 


««««9»C' 


%h.  ,it^«...  ^  ^^,  ^,   ,,   ,,„^^^^^   ^^  disturbing  th*   finding. 

r«r  in.  «...on«  .t^ted.  th.   finding  .nd  jud^nt  of  th. 
Ifcittlolpia  Uourt  of  amonjo  In   i^^ffirmA. 


■:^  JUKiiotatm 


IV  H.    MolCt 


en  AffdAX  •f  nom-R7 


i>pp*lia-nt« 


3\)6  I.A.  260 

Tbi«  i«  ma  «p|»eal  by  app€U«iit»  Robert  H,  MXIrojr,   fr*« 
a«  orcUir  •at<*T<Kl  by  th«  eourt  aust'slning  th»  icotlon  of  nlulntlff 
%•  quK«lk  «  writ  of  oertionsTl,  tte«?r?'tofo]r«  la^ved  by  th«  owirt  ob 
July  6«  19S9«     fh«  petition*  of  npptil^nt^   for  writ  ef  o«rtior«iri 
WM  tiX*A  on  July  3«  X939«|   fr0ia  «hieh  It  '^pp«'»r«  th^t  th<i  cirettoM 
Tim  «jid  r^bltWT  OonpAiagr*  n  oorpor^ition*  on  the  ^3yd  dmy  of  F^bru^ry, 
1999*  4iMn*ii««d  »»  »etloa  against  th«  petit loiuir  «fKt  K,   F.    solf  n»l 
k»  H*  Va»  S««a«  !>«fdre  on«   '^iUls  ?i»  B?l^tair«»  one  of  th«  Juatio«e 
of  tfeo  l^aoo  m  nad  for  tbo  C^Quaty  9f  C}ook«  to  rooov^r  the  *u«  of 
II 18 •  47 1  all.og«4  to  bo  duo  fvon  tfeo  T?otitionor  and  tbo  gald  ?•   c« 
«oXf  OBd  A*  il.  Tan  Mosa  to  tlio  ^lT««ton«  Tir#  and   "Hibbor  Coopunf « 
for  i»e(Sa  ollogod  to  hnve  boon  ooXd  ^nd  <ioiiv«r<(d  to  th«  s»id 
dofondoiKto*  Had  th^t  oa  UnTOh  17«  19S9«  tbo  ^^Xd  Justiot  ron'lorod 
0  Jii4«oOMt  itgftlBot  th«  potitionor  «nd  E,   &•   «olf  in  th  t  «otion 
tmt  tbo  sua  of  $U8.47*  »)n.l  oo»ts  of  oult.     On  adtII  ia«  19S9, 
oxooutiea  «fto  io«uod  oa  tbo  Judgooat  and  pX«^ood  in  th«  bnadt  of  • 
••aatoblo  for  sorrlos  and  v-a  tovrod  oa  ootitionor  on  April  15^  1939« 

It  fUrtbor  npp*»f  froa  tbo  potition  th^t  petitioner  denioa 
tbnt  bo  WHO  at  tba  tlaa  of  tho  ooaaonoo«tont  of  tha  lOtion*  nor  voa 
ho  «tt   tbo  tiaa  of  filiag  tbo  potition*  indabtod  to  tba  Xiraatono 
Tira  sad  Rabbov  OoapMri  oad  atntaa  tha  faot  to  ba  tbnt  K.  <•    ^olf 
•yoatad  Noid  ollofod  ladobtoinoat)  aolaly  on  bia  ova  aooouat  aad 
a»t  ia  bakalf  of  patltloner;   th-^t   oatitioaar  did  aot  ooatr^ot  aoid 
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II 


feJtint   1^ 


^Ht  to 


vii^t'    .i;^*^    i-iOil    a»»»J    £vyd&a   «J?    fc&-^»Xii;    4fc*.u%    1©^ 


n 

itU«K*d  iBd«b%ii(UM8i««  UV9  did  hft  «T«r  «»iiouw  vr  «gr*«  to  pny  •kW 
all«ff«d  iad«bttda»S(i»  or  injr  part  tb^r^of}   th  t  ^.   i,    ^olf  'lid  not 
••iitv^et  •«f>,idl  «lX«|{*d  IndobtiidsiitM  on  b«biilf  of  or  for  or  on  nooovst 
of  p«tltioiMr  or  n«  ««g«iit  of  p«tltion«Tt   «Wl  tli«t  th«   judgMnt,  «o 
to  p«titiotttr«   ia  unjuot  and  orroMouo* 

l'«tl%ion«r  furthoT  stnt«9  thnt  on*  J.  u.  dnrbor«  '^ttornoj 
fov  pXnintXttf  infovaffd  Mn<!  nroalocd  potitionorc  prior  to  it<iroh  17^ 
1939f  thrtt  wb«a  onld  c^^iuae  would  eo«>  on  for  h««rln^  bofor*  tbt 
R'tid   •Hlllt  ^*  »rlfi^talr«»  Ju«tio«  of  tho  P^noo,  9«.ld  o^utie  «ould 
bi»  oontlnu«d  to  •m#bl«  i>«tltion«r  to  ^vfmnr  '^ivt  l«f<«nd(   thnt  ob 
pialBtlff*a  motion,  tbfl  b«<iirlng  on  si^id  enuae  would  bo  oentimaad  nmi 
r«Bot  »nd  th  t  aetlo*  of  the  l^t«  »nd  tliiHK  of  tb«  h«»rliig  would  bt 
glTOB  to  petitioner*  biit  notwlthot^Bdlng  ^nid  pro«is««   nnA  without 
Imforatioi^   p«tltioii»r  of  tb«  d@t«  to  ^leb  3f^ld  onwio  hnd  b««B  oontlnuod* 
AAd  without  tt«9r  Botiee  a  dsfrnttXt  wsw  t««kftB  on  tb«  dnto  to  vhloh  tb* 
«)^u«e  hnd  hten  eontinui»d  ABd  rosot,  on*  to^wit*  Unreh  17*  1939,  nwA 
judgaoBt  «Bter«d  9fg%ii»{t  p»titloB«r  in  the  noouBt  ofore«<«ld}  tb<<t 
p«tltloBBr  vtK»  not  )»-7pri»ed  of  tht^  entry  of  judgaent  tjntil  sore  th«B 
W    :l4/«  after  the  rendition  thereof,  ^:nd  ^^fter  exeeutlon  ob  9»id 
judgment  bed  bees  served  upon  bia,  on  to^wlt,   Ajwll  15,  1959;   tb«»t 
petitioner  oould  not  t»ike  kb  »ppei»l  fro«  ^nld  judgmnt  <«nd  tb^t  be 
wne  in  B*  wny  negllgoBt  1b  the  protf*etloB  of  hi«i  righte;  <iBd  prnjM  • 
writ  of  oertloreri  to  leeue  ^ooording  to  the  fora  of  the  at«tute  ib 
•ueb  o*»ee  aniie  nnd  provided* 

flMrenfter,  ob  July  a,  1999,  the  oourt  eatered  mb  order  tb«% 
upott  tbe   flliac  ^y  petltloBer  of  e  good  «Bd  euffieient   boBd  1b  the  euB 
of  Two  HuBdred  «tBd   rifty   (^^&xO«00)  aoll^re,  eondltlonei  nooordiac  to 
Iftw,  vhleb  R^ld  boBd  to  be  np^oved  by  the  olerk  of  the  oourt,  tbtt 
ttaereupoB  «  writ  of  oertiorari  le«ue  out  of  tbe  oourt  to  obo   «illle 
it*  Urigbtaire,  Juatiee  of  tbe  i^enoe,  Ureetoae   fire  »Bd  ^bber 
OoapeBy  ead  EiBriiy  1.   «alf« 


J? 


o^ 


#:^.^J 


■■^-  ^s,  tit* 

'^   tt»u>t 


,^X»e   .3  ^-'t«:£  tT( 


A  aoti^K  to  (ivAth  writ  of  ocMiomrl  ^i  fli«d  hy  yimntiff, 
^  Jams  O.   WmtInst*  it«  nttoracy*  on  ^ugunt  8,  liSd,   snd  %o  ilsalst 
th«  p«%ltion  of  p*tition«r  for  t^^ld  vrit  of  oftrtlororly  ««ivl  for  grv^mim 
•f  !%•  o'lld  wtloa,  •'?t  forth  tbr  follovlagi    (X)     Th^  tr^nsoript 
rotttftMd  \tf  the  Juotloo  nnd  th«  fi>«t«  UX«i^4  in  th«  p^titloa  4o  Mt 
•iMv  tlint  th*  Justle*  (i««««d«d  hla  Junadlotloii  or  proooodad  lUognllj, 
(i)  Tbo  potltion  on  itii  f^oe  shovo  th«t  th«  judgaont  »h«  th«  rcoult 
•f  the  \:>etitionor*8  nogXl^neo«   (3)  By  roturn  of  n'?!!  Juetleo,  it 
d«oa  not  R^pitnt  th  t  »)tld  Ju8tio«  h»s  oomitted  rntf  «rror  in  Inw^ 
mad  <4)  rtt«tft  Appei&riag  on  th«  f-oe  of  the  ifstition  ih  a^id  e^uee 
do  not  nuthoriye  th«  issaiag  of  writ  of  eertior^ri.     the  oourt»  wftor 
dito  oetieo  h%d  b^en  givoa  to  nil   peraoas  «ntitl«>1  th^reto^  wad  ^fter 
liesring  ^rguaento  of  oouneel^  ordered  th  <t  the  «}tion  to  Qumeh  the 
<?rit  of  oortiorari  la«u«d  har^la  bt  nnd  the  ^nmm»  i«  h<>reby  eust«ined 
»ttd  petitioner  to  pay  ooots*     ^«  ^«  h»*Y<s  indio Mt«d»   it  it  froa  tbie 
order  thitt  d«f«i^i.^iKt9  %hert  H*  MolIroy»  Jr,«  &^p«9lo  to  thie  eourt* 

The  firet  4iont«ati&n  th  t  it  o»iX«d  to  the  ntteatioa  of  thie 
oourt  io  a  at^te^nt  aade  by  defendant  th^;t  a  laynan  ia  entitled  to 
rely  upon  the  vord  of  an  attorney  th»t  »  aft«ff  ^uld  be  oontinued  to 
allow  the  iftfandHjtt  to  appear  and  defend  and  th  t  notice  of  the  tiae 
and  plaoe  aould  he  given  hin,   heosuae  an  attorney  nX  inv  oocupiee  an 
nnl^n*  ponition  with  r«gnrd  to  the  K«a«nl  tatblie. 

"laion  aa  i^naldor  the  petit ion«  ve  find  th  t   fron  the  tr^ina- 
oript  of  the  proooedingt  he  fore  th«  Juatioe  of  the  £'enoe»  filed  in 
tto  oauoa*  %hu%  on  M^roh  17,  I93i«  when  the  ewae  «ae  eelled  the 
defendnnta  did  not  apfoav*  and  nfler  due  ooneidorailon  «nd  upon  the 
expir^ition  of  one  hour  of  tiae  froa  the  tiae  the  eaee  w*.a  firet  enlled, 
the  OK 80  v»e  oellod  again  and  defiend'^nte  did  not  appears  that 
altnoaaen  were  eaara  mnd  evnained  kmI  judgaeat  eatered  for  the  <aowa% 
otited  ia  the  petition.     It  further  <tp?«ara  frea  the  petitioner* e 
otnteoeat  of  feMo  ia  the  en«e  th'^t  the  onaao  ir^a  eontiaaod  *nd  ra«et, 
oo  that  the  oaaoo  «aa  OKlled  for  a  henriag  oa  M^roh  17*  1930,  aad 
Jadga«a%  eaterod  for  the  >iaouat  that  tlie  plaintiff  oi«iaed  v«e  due. 


9ti    t«. 

•{^  'limii,  fUti   f  dS  motif. 


4 

It  •««••»   from  tn«  nlmt^ndnnt* n  own  9t>%t«««ii%     of  f«ott     thit  tlM 
•»••  «%•  «ontinu«d  to  M«)roh  17,  1339,   !«t  vliiato  ti«»  th«  onu««  «•• 
k«myil  (UMl  |tt(l«iMi»t  ttttt^yvd* 

It  do««  not  ft>,;pe^r   from  nnytbing  in  tti«  petition  Xhit  %ti« 
({•fftWSnnt  •▼«»  Mt«l«  s«n  «ffort  or  Inviretig-ttlon  to  find  th«  tia«  t# 
irhloh  th«  ♦««•  vfltn  wiiet,  by  oither  DTeoinln^  tb«  dooktt  of  th« 
«ru«ti<9«  of  th#  P«%e«  or  ^  o^lling  upon  thd  Imvytr  to  A«o«rtAin  vIma 
his  a»»«  «ti>«  g«t   for  trl^f^l.      It  l«  to  b«  noted  fSirth'-r  th<»t  tbor« 
9m»  aothliig  iioiM  l»y  hin  l3(®tw««a  tb«  tltt4»  ^dgwcat  <^'»9  ent«r«d  wmd 
tlM  d«t«  wto«n  «x«oution  w*»  8«rved  on  hia,   or  within  th«  ^0  4»y« 
all»«Nld  fof  ftA  ftpp«jii,  'btjt  m^thtiP,    from  hl,«j  )3«titlon  it  x-ppe'^r* 
tluit  IM  did  not  fi&k«  ai^  effort  to  ^aoeti^nin  »^«thffr  the  o«uM  was 
oontlnu«d  oir  «li«ther  a  judpient  h^d  b««n  (»nter#d»  nM  froM  bit 
petition  et^tes  tlint  tli«  fi7j»t  tliae  that  ha  Icnev  th^t  9  judgMnt 
had  te»«n  enttred  »««  «}i«b  *n  mn^ittion  w^in  3«rv«sl  upon  hla  on  'prll 
15«  1939,  fdtioh  9r-^s  mot»  thisa  ^O  dnys  »tfter  thA  judgaent*        'hen  «e 
•onslder  the  tuets   -^s  at^^ted  In  the  petition  ««  find  th'^t  this 
dcfesdioit  w^s  negligent  in  fe»lll^  t«  fteocrt- in  th«  difte  upon  whleh 
tte  e^iee  w««  reset   for  trial,     tt  9n«  Beo«i99^ry  for  th«  petitioner 
to  show  hy  the  f^ota  stnted  m  his  petition  th  t  he  k^s  diligent  in 
eeeertiag  hie  ri^te  -md  th^t  the  Jjudfinent  s^n  not  th«t  rpoult  of  hie 
B*(|li«eM«« 

IB  the  o«t»e  of  Heilly  ▼•   ^^rlnot.  37  111.  *pp,   103,  eillA 

InTolved  «»  petition  for  certiorari,  the  oourt  »nidj 

"^en  >*   party   1«  eued  «e  well  na  when  he  bringe  au  eetien, 
ke  is  bound  to  nttead  to  the  prooeedln^  through  nil  Ite  et<«i3;«ie,   nad 
if  he  omite  to  do  eo,  he  auet  ^blde  the  ooneequ<^neee  of  hie 
iaettentioB  *  '  *», 

»•  hewe  alrefiidy  indionted  th^^t   the  petitioner  doet  a»t 

en»enr  to  hswe  endeewored  to  ANffert»in  the  new  <l<«te  i^en  hie  onee 

««•  eet  for  trinl  by  eanainatlon  of  the  Juetioe  of  the  Feeae  dookete 

•r  by  a^kiais  Inauiry  of  the  Juetioe  or  of  the  lnwyer  k«  to  the  new 

dite,   nnd  th<^t   the  judgaeat  w«a  the  r<»eult  of  hie  aagli^aee.     The 


Hff'tf     ♦'-rt*       ^ST' 


eld  to  i 


■^vXovai 


•»fjS      ••♦ti»ft«^v,iX.r,-MS   ?;jri   Tr    iljes»<^'i   f^t  p^*   #nft»gte«t    «i4»    frit  &IW  ^•t«*> 


i 

•%«tut«  ooverlaf  eontinuctnotfa   In  the  Juttioe  of  th«  Pffi«o«  ^ourtt  it 
—%  i9t%h  In  Ohapt^r  79,   Osrotlon  68*   Illlnoi*   ^*'tI««k1  !9t»»t.   !»»?, 
t%At«i   »»T  Aaaiu   K4,,   «»ilnh  proviriiBtJ 

eoR.tlnu«  «  ««x«i%<?  not  «xo««rtl  t  ^^ny  on«  tlMC,  upon 

eon9«nt  of  th«?  parties,  or  vfl^  showia,   ind  tlthtr 

panjr   «h?»iX  b«   «tttltl«d  to  ^^        aoe   if  it   «h«ll  «pp«i»T 

upon  hi«  Q%th»  or  th^t  of  »  as-^aibift  witnwftf?,   th  t  hf  os»n  not 
•«f«iy  j^o  to  tT4»X  on  «cf>oiint  of  %h^  nb8«n«#  of  w^terlnl  t»cti«oiiy< 
iio  ooatlii««%no«  «h«ii  br*  t^Tf+nt«!ta  on  th«*   "  n  of  eltber 

party,  unieas  it  .5th*ili  n}jp«f%r  th-^t  he  b  *  'iiilgtiio* 

to  b«  re*?dy  for  trl*»ij   nor  for  tM  ^mnt     .       .     ,ui«  if  th«  othar 
party  will  -Mlmit  tb«  frsots  propow^fl  to  to*  proved,  or  if  the 
•▼ia«mc«  d«9lr«d  is  the  t«»9tlaiojay  of  ^  witness,  thst  th«  witn*««. 
If  pr««*»nt,  ^©lilci  testify  nss  ell«g«f{4  by   th«  pnrty  spplying  for 
the  oontimi*?no«}   snd  the  pnrty  saalcing  such  -^ciHiiosien  ««y  contro- 
Tert  tUK  f^.«t9  pxap&mn  to  be  proved  V  «uoh  «b9#nt  vitmaa," 

*h«i»  ««  ooote  to  oon«idi«r  th4«  o«»«  from  th«  fsoto  niloged 
in  th«  p«titi©i5,  Mm  aye  of  th«  ©piiaion  th  t  the  d«f«ndxfnt  did  not 
•kow  th«  <?x«roi««  of  4tie  tiliig«a©i!!  in  nseertainlnf?  whun  the  oa8<^  v«« 
00%  for  tri«i,  and  th*  t  by  hl»  raegligenae  the  iJudgiMnt  resulted, 
Fro«  the  f'^ote.  It  doe»  net  npp^mT  t}mt  %ny  ftrtvnntag*  we«  tnfn  of 
dofenJnnt.     *«  i3eil«v«  th«  oowrt  »«»»  ^ttiitifl«d  in  entering  the  or  lor 
qiin«lilng  the  atit  of  otrtioi-ari  th  t  ^n  iesued  in  thia  ouuae. 

The  or:J«r  entered  by  the  court  i«  affiraedi. 
ArrxanfD, 


QtlI9  «.    SOLUfAi,   P,J»    A»D   >50HltS,   J.    OOHOim, 


■.«;5«»""i«*iw*«*ft  «-*f*   w"********   ^pe^if'mft   Mf 


f-n^i^  :■;<• 


»^^>Hj^ 


'^.>a   *»^  .flr«.f* 


ti  x*ijt  tm 


,??^o«eu; 


,fc,'?   ,tAn4i:        .         -£W 


Or.cf  001. MTT,   y 


4130B 

HELKh   JKMikJi,  ) 

Pltlatiff  -   -^ff^l  UMiliB         - "T"  J       / 

CITY  or  UHIO   jo/  ^,,.-*rrl/i}ml   Jorpor 

06  I. A.  265 

Mia,   JU^XIGI   WM'lh   JJILIVIRKO  THf  0F1«|0»  OF  TftI  OCtflT, 

Thi»  ifl  «n  notion  toy  plaintiff  to  r«»ooY«r  (!«•«(?••  tttm 
tb«  oity  of  Ohle<*ge  for  p«r«oaitl  injuriffs  »u«tnia«<i  on  J«09ab«r  ^7, 
19S7,  >vk«n  plaintiff  full  1»y  r#>»»on  of  «!  broken  •«nd  ?l«>feotlTe  sld*- 
»«Hlk  on  th«  twBst  aid*  of  Kilbourn*   k-ituxa'^  in  the  130o  Uoek  In 
^i«ttgO.      rbe  jury   r^^tufnM  n  veydlot   In  f^vor  of  plaintiff  nnd 
ft«a«»s«d  h*x  4«j«' i4«9  rvt  the  suat  of  i^SO.OO,  ^«d  the  oourt  entered 
jui^iMat  oa  the  v«r4lot.     Motion  for  a  new  trisi     ««  w^-xt  &y  th« 
plaintiff  ssM  (l«ni«d« 

On  r>e«««b«?r  ?J7,  lt87,  f^X  %bout  Ui30  a,   m.,  plaintiff, 
wlio  w«9  @i  y«-jy8  of  ^g«,   wfifl  «»lon«,  walking  in  h  northerly  (lir«otlon 
i«  the  Idr^o  bXeok  on  Kll&ourn  A^tnue     n  her  w(%y  to  t«ke  ui  ^raitni;* 
Aveaitt  iti««t  o;«r.      e^hen  »h<»  ^pprosehed  a   plnoe  on  the  8ide««llc  nbout 
three  feet  south  of  the  sUey,   in  front  of  »  huilding  vhieh  ^ijoined 
the  9iaew«lii  und  extended  to  th  t  f*illey,  she  onow  to  '^  ■:;v>iile  on  the 
eldevelhf  wsA^  to  utroid  walking  into  th«  pudfUe^  ehe  wnlkffd  -^rount  it, 
etepplng  into  or  ut?on  n  broken  ^n<X  def«otiTe  portion  of  the  eidevnlk, 
vhieh  defeotive  portion  oontAiiswd  or  we  oover«d  iritb  wnttr.     The 
defeotlve  eondition  of  the  ni4ew?»lk  v  a  fimt   seen  hy  »  witneee 
Baaed  Peter  8«luU»der  in  '-.eptf^abfr*  1937,  vrhen  he  b«(ipnn  to  work  in 
the  huildlRg  t»dj«eemt  to  tb-^t  eidevnlk.     The  oondition  of  the  eidewnlk 
oa  Jeoeaber  ^7,  1937,  the  day  of  the  nooident,  v^ns  the   ^aae  ne  it  w«ta 
la  oepteaber,  1937,  i&nd  the  «>=<ae  ^e  ehevn  in  nlnintiffU  photographic 
exhibit  of  the  ia.nee  in  Question. 

iiftintiff  fell  la  »  imddle  of  viter  on  her  heni,  shoulder 
mad  left  side  ef  her  body,   striUn«  the   siieeiak  ae  she  «eeeribed 
it  *«ith  «a  «wfUl  orneh",   rtni  knew  then  th  t  soaething  broke,     <>he 


•OCX* 


u^ 


'■-jiTUii  rtix- 


i£U&     -'ii^ 

.:    :.     Xyii    i^S!i;9&»i^ 

■i:*^--'-' 

...  -..   »4*  ho  tttMB^^C 

.r9lrf*^  T-f?^  nJttfniJ'.Xc 

ails 

»riT      ,tw^  «••».•   ;-(*/■     -' — -^    .-.-..    »...-.     ~    ..    .  ^>.  . .    .s.riJ«MS>l«fc  iC»lJt« 

ai  •Oi^X^   tit  l0  tlcfi^x» 


s 

tTittd  to  g«%  Up  t»ut  9liuip«d  rlgbt  down  <K(^nla»  And  th*  Mxt  tkiag  ate 
knt«  «Jbc  «*«;■  in  an  KiutMM»blLl««   froa  whloh  >«u%<MelilI«  sh*  im*  o«rrl*d 
to  b«r  ho«»  by   ^lfr«d  l>orf*  «)iid  th<>r«  ^>1sq«4  upon  «»  b«d  «nd  h«r 
•l«tli«a  r««0ira(l  by  ttrii.   iJorf.      iXjirlng  th«  <1riT»  fT«a  th«  teoM  of 
tM  iioeid«at,  n  witn«a»  spok«  to  >^l»lntiff,  but  r«o«lv«d  no  r«Dl]r» 
a«d  b«Xl«T«d  %knt  plaintiff  t»^9  not  th«n  fuUy  oonsolous. 

Dr*  ^b«rg  Gaa»  to  Plaintiff*^  Uotte«  »Bd  «»ft<ir  Mkiag  u 
«»umuttl9a  9tkd  x«iid«Tliig  t«mp«r«rr  %id«  took  h«r  la  hia  nut»«obiI« 
t«  tlitt  S««di«h  aov9n»iit  Uoftpitfil.     Imn^ii^t'^ly  following  tbff  neoid«Bt 
•uBd  up  to  sad  nft*!"  «!»«  entered  t!a«  bo8r>it*!l  tla«  pl*iintiff  «r^9  in 
"torrlblfl  $go»y  of  pMla^  t»nd  f#Xt  f^  nuabness  n^od  ditslBft«8  in  hor 
iHlAd*     «rbil«  on  th«  hospital  t@bXo«  isht  i^^»«  in  ^xtt^am  poln  itBd  hud 
BO  T-^noIlectioa  of  %ll  th  t  »»•  Soborg  did  for  h«T,  xantil  oho  fooBd 
bOTBOlf  in  bod  la  tm  h&upXtnl  In  s^ift  oontraptlon,   in  irhioh  ooaitlon 
oho  roa;ftla4Pd  for  sft?«nt«ffn  df^ya  «»d  aidi^ts^  strapped  in  bod,  nnd 
ttftftblo  to  ««▼»•     x-ray®  ^9.t«.  tf*lc«n  i*il<^  aho  T«a«in«d  in  the  ho«pit\I 
sod  in. tor  OB  August  4,  lasa,  t»th#r  i'-x^fs  woro  oade  by  Dr.    :L«itiiB« 
IHuriae  bor  ■tay  in  tJae  hoopit^  sb#  »««  laao  tra^tod  b.    Or,   ^borg*  Sr., 
in  Jtidition  to  th«  tre*t»OBt  «ad  oervioos  ah»  reooirod  fro«   >t.   *<ob«rg, 
Jr.*  the  int«TiMi8  find  mxrmtt*   ^vbOB  »b«  loft  ttao  heopltil  on  J<>nu*try 
559*  19313*  her  ira  tr-^s  in  ?»  sliBg  «nd  »o  r«»Rln«dl  for  a^rtn  or  «igbt 
weekn,  durlttfj  whioh   tlsg*  «ho  oon«ult«d  ^nd  w^e  undor  tho  O'^r**  of 
»•    -oiswrg.     Mforo  the  nooldent  ahe  ?f«3  in  noranl  Rood  hotlth.     Kxo9p% 
for  the  dootoT  oho   s***  in  oonneotlon  with  nnothf»T  *ooidont  in  wfeioh 
•bo  •uat'iiBOd  BO  «#rloua  injurl^n*  she  h«i  no  ooo'^sion  to  ••*>  nv^ 
othor  doetor  for  at  lo^.st   fiv«  or  six  yoort  b«foro  tb«  aooidont  in 
^mootion,      IB  tho   proTlo^ifl  noeidont  sho  sustninod  so   brokon  boBto*  nad 
BO  injury  to  her  &««*  nnd  oottXod  thnt  olmiai  vitbout   filing  «  law  ouit. 
Prior  to  the  Rooldoat  ABd  up  to  tho  «eek  before  the    :brieta«iO  bolidAye* 
•be  worked  every  dny  oeBv^oBlng;  fr©«  heuee  to  hoi:ee,   sellia^  * 
••vtniB  ertiolc.      9inee  the  ellag  w^e  roaovod,  ehe  hi«e  no  etrengtli 
ia  the  Rra*  o«a*t  motn  it  aor««iliy*  o«a*t  otraiigbteB  it  out*  nad 


1 

8 
»4<  wUif  'x«fi  9At  tm»  t»Ue^  MM*  ttt&Jtt  ft«weui«  Sua  ^u  #»^  •!  bmirt 
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.    <;ri«iojy    .fir".'-  '       " "      .-'-—- --  -     yt    t.nftsti&lt  m^f   tti    hm   Stl    \i9999lt 

Kt      ,  ..w    K  gr^^«yf5%(f«iHr  ii©*f   i>«el^(t««»  lit 

?«r*.l»  t-^'  a*r«*e  Taft'  fefesiftjw^                                    -*#  p.*r*  «t4»  it«f  ^fMWJt  ^9^ 
ypgrn    ?»»o  .  I-x***  ««'   ft«Rix''t<il/ll  fl»to 

,fl.  ->if  o^  tVtftAt  ell 

.  -TOW    »!{«( 

ima^  ^nf  tt  ff«»»f<^i*ittft  *«npo    »xiX«»«troin  tl  •tro«  t»«i«o   ,i»t»  9i(f  «1 


s 

•fui*%  rnl9«  It  fill  the  sf«y  up,     rrom  tb»  iwt*  of  th«  <ioni4«Bt  up  %• 
tM  tiaa  of  %\m  trli^l*   «h«  »uff«*r«d  t)«1iui  ib  th«  thouldcr  nnd  •»«, 
Mid  (litslii*«0  aitl   ringing  in  her  he-*A»     Th»   ringing  wn^  r.r«inint 
•ymn  at  th9  tlM  tjhe  %«f"itlfl*d,  at  whloh   tlii«  Bh«  lndlOKt«<l  t.h»t 
•be  iT'.^s  uBAijiie  to  ral<i«  her  urn  suny  hlglier  th«in  nt  a  rl^t  nai^lt  t« 
ber  bo4y«  ttlttiough  ahe  luid  notrntl  u««  of  the  mu  before  the  'toolflent. 
laiile  in  the  hosplt^el,  her  'ivm  wn«  in  «  met^a  Tho«««  apilnt,  »»cl 
•he  WH«  strRpped  to  th*;  ijed  with  nn  lro«  ring.   In  «uoh  ^  rtoeltles 
that   f©T  th«  full  »«irentefft  i-^ys  '^n«j(  nlghtw  she  oould  not  •©▼*,  get 
ttpt  etlv*  «nsh  or  do  lanythlnf* 

The  x-r«jra  elio»«d  th^n  the  outalde  »h<!ift  of  the  nuaerua 
iirefiiipped  the  head  or  to^li  of  the  huoM»ru«  by  threc-fourtha  of  an 
iMAlf  ehioh  oonditioh  m\»  the  rteult  of  ^  ooataimitel   fr^^cture,     ay 
iw*eo»  ©f  thi»  fr'vciuTe,  she  haa  nk  perawn^nt  shortening  of  th«t  ara 
hy  three-fourtha  of  i*.n  Ineh  sss  idio^a  by  the  X-r '^y  fily*  «9hieh  not 
only  8hi»««d  the  fr»ottt"re  deB«rit»ed  by  Or,   >>eltXin,  hi:t    aee  ebowed 
the  TboBme  epliat  ^ieh  fitt<»d  into  the  >':t%  v»it  to  allow  the  nre 
to  reat.     the  s«hortening  'v^b  present  beenute  one  of  the  hones  InTolved 
in  the  fraetwre  sllpx»«d  pant  the  other  inst^'-d  of  rea^ining  end  te 
end.     other  X-r«y   fiXne  were  Introduoed  in  eTidenoe  vhloh  showed 
the  condition  af  the  9t»  ua  the  result  of  the  aoaiieat*     rhe  testlaeny 
of  QT*   ^eitlin  et»na8  unoontr (^dieted  by  «ny  vitneas^   foet,  or 
ttifouaatejiee»  nnd  hie  qv»elifieatlone  --^n  «n  expert  were  nioitted  by 
oouaael  for  the  defewinat* 

1%  slao  migtpenf  tb't  defend«iat  pres'nted  ao  defeaee  <»e  te 
Ite  Xinbllity  aad  offered  no  evldenoe  except  to  oil  the  plnintiff 
aadav  seotion  ttO  of  the  OiTil  iTaotloe  *et  ead  interrag^ite  her  only 
vith  refmrenoe  te  a  previoua  neolient  whleh  vs»e  of  <t  triYi%l  aeture 
ead  ia  ableb  ehe  euetelned  no  serious  injuries,     Conae-niently.  the 
feota  «re  aot  m  diepute, 

TIM  pieiatiff  ooateada  tb^^t  the  eerdiot  «ad   judgaeat  ere 
iaedemiata  ead  ai*nifestly  ^i^aiast  ths  weigbt  of  the  unoontmdiete^ 


s 

«<    ^M    4a*i^Xf>(>'-    •«.''  9i!^  «rtT       .^^'Cr    )^w    ««!$    iijK    4i^    #«i.««    #*«#!• 

«ft-T'  '<-'    Wit    Alt^ 

"  ?  ««45Sj|i)  ham 
jt»  *i'  «o  diitiS^w  ««!#•   <Q*r 

IHMi  «r  833?   »£f  oitfU   hfi.iH1i  ^iM?<   l«4J^»  »'^»6J|7  %ett 

XGC'.  -o  $i.*mir;  ttt  (Mil  1«  a»liiim9»  •M 

.  -..    ..  ^«     .  ■•^^"  -^a* 


4 

ftTi<i«ii9«  T«Xntliig  to  tiMi  ^ysUia  Injiuries   ^ad    l»m({«t  vuttiiiM^i  by 
plaintiff «  w»d  farther  eont«Bi«  th  t  wh©r«   the  jury  »^rt  iii«truAt«4 
as  to   tli«  proper  9lmm»n%B  of  inmg*  «n<l  ^ppawntly   ignor*  th«  c^aa^ 
ijjr  r«iKlf>rl)ag  *»»  iiuidsqunte  ir#rdlot,  «  n«w  trlnl  thouH  b«  gr«Bt*<l. 
a»,   .'l©l>«Tf«»  bill   for  oeyvleeo  wnsi  ^loa.oo,  h«T  howplt^^l  bill  mt 
Iltt5.00»   ntid   OT.    '^i?ltXla»«   l!>lli   w«^«    ^3S.'>n,   a»>kln4r  ^   totnl  ■•dioftl 
•  rp«ii««  of  «pF.ro5rl«at*ly  1300.00,  ind  the   Jury  only  "lloirwd,  in 
«l4ltlon  to  f>lnintiff»3  -aotu!*!  pflounltiry  «xp«n8«,  the  i»u«  of    ?ar),or) 
for  p*ltt  and  miff^rin^jr,   in.--'.bllity  to  g«t   around,  sind  th«  p«rmr»nont, 
i5-*rlow»  iajux^  whi'^h  «lie  «w8tvin«cl#   ^^nd,   therefore,   plaintiff  ooBt«Bd» 
tUftt  th«  Jury  «ppftr«tttly  asiaappr<5hendo4,  or  tlid  not  oonsilor  or 
%ppky  th«  la«tn»ctlon8  of  the  oowrt  with  ref«r»no«  to  the  tlomsnto 
of  daawge  to  whioh  pl)5iintiff  w-^b  «ntitI«'J,  in  srriving  nt  %helr 
v«?rtllot,  -^nd  th«t  th»  >f«iPdlot  of  1380,00  is  lnadien\iat«,  and   loei  net 
«fn?i  «'>nnot   fairly  ooap«n«nt«  plaintiff  for  h«T  in^urloi  sod  dnmgoa^ 
or  giv«  h«r  whRt  th®  Isir  i«ont#aU)l)»te»     aheulrt  b«  fti?9irdod  to  hor.     In 
«ti|KJ©rt  of  h»r  tsooition,  pi^^intiff  eiies  i^temdaf  ▼•   aoeJfnit^  2?5  111. 
ipp.   193,  vliftroln  plaintiff  w-^a  7?  yt^rt  of  ?«g«  nnd  Auotaintd  i 
bro£«n  arm,  the   teatlaony  ohowing  peounl»Ty  «xp«n»«  of  *332,75,   for 
irhioh  ^aount  the  ^ury  retwrn«d  *  ▼«ydiot.     In  th'^t  Qt»«,  this  oourt  «»idi 

**i^'^atly,   th<»  oentffntlon  I-   - ";   t  tho  vr--^-'    '- 

^ossly   ia?*i1eoust©.    »   '    *   Th«  obi  otvnlly  *«ro 

tht  biilo  of  :5r.    sioKf^lvey,   .^1^;      ■  .  iter,    "'l''.   .      ,        . 

Siisirttbtth'fli  Uoeplt=9.i,    :70,50j    saiirkfi    ^uuer'il  ^}o«e,      iO,  or  ?» 
tot?>l  of   r3r?2.7&,   th#  amount  o^  th<r'  verdiot.      It   is   Xhum  obvio;;* 
th»t   th*?   jury  :i«]Ltb«»r'^tely   rtU^Md  9t|»l»tll«nt    for  the   -^otnal 
in«urr«d  «itpein««   '^tt.en^snt  ur-on  th«  injury,   »>nri  nothing   for  puin 
or  auffprin^  or   for   the    1«formlty  of  the   ^r»,   for  ita   r/ern^nont 
partlnl  loos  of  u«e,  or   for  her  in^^billty  to  "ork  sine*  th# 
^offidont,      Th<»   jury  w*»re   Instructed  th-t   th««o  K«r«   rroD#r  oloaontt 
of  daaago,    ind  to   b«  oonailer--   »•      "- —  ~    ,    --*    -nlfestly 

tli«y  lgaor«d  the   inatruotion  it. 

*Und«r  th#  «vidano«  .fd  to 

roeover,  or  ah*   ^ aa  not.      If  thtte  .^.a  4.ii^oij.ity   xu  aer  fnvor  aha 
aorltod  «k.a  Rward  bif^aod  ui>on  the  aleMante  of  itm<»KO  whloh  th* 
undlnputad  tastltaony  ahofrd  she  hT«d  suttoinad,   tn>1  «hioh  it  in 
d«aM>natrAt<*d  with  MAtheaHtiol  cert   inty  ahe   n'^a,   in   port,   denied. 

"   *    •    •    inring  decided  th-  t   «irje   w^»  entitled  to  nn  'vwi»rd, 
th*   jury  vt«re  boi;nd,   in  «nking  s'iaa,   to  t'^ke   into  oonai'^er-'tion 
nil  of  the     eleiMinta  of  d<ttt«f<*  wtaioh  <r«r*   nroTen.      Thia  they   did 
not  do,    for  whloh  rer^eon   »,hr  Maoont  of  th»»  Tordiot,   uoon  the 
»*eord,   K'   a   inadequate.      ^ht-Te   auoh   la   true,   j^nd   it   ia  obrioua 
tli«t   n   jury  b»Te   f*ilel   to   t  ke   into  eonaiderntion   r>ror^r  ele«#nt« 
of  dnaiiiro  eliioh  h"Te  been  ole-*rly    oroven,   a  new  trlnl   ahouli  be 
*w«rd*d.     iHul  ▼.   i^oynborger.  17  ill.   App.  IfiTj   KUwer  ▼.   i    rriak. 

144  III.  App.  aro." 
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/'laitttiff  xino  ci%«fl,  tUaUi  ▼•   FTTiat),   144  111.    iipp.   3V0|   »■< 
tyhuraki  ▼.   Hlv^rvlftw  rnrk  C9..  398  111.    App,  l;   ^wi  ;Ulgy  t.  Oitr 

aX  ai>ttttt»  »o^  i^3L.  App.  ?,«30. 

nro«  th«   fisOt»  It  app«nT»  th  t  the  jury  'tUo*«d  th«   olaintlff 
300.00,   nfbiob   »hn  tand  be«a  obliged  to  <»xp«iKl  for  ho«plt<il»  dootor 
ftad  flOdioKl  «xpoiui«e«  i^ad  in  ^  Mitloa  tSO.OO  to  oovponoato  for  pAla 
osd  »uff*Tlaf,  hey  iii»m  Ilty  to  srt  around  and  for  h«r  porsnaost 
i&Jury.  ireaultin^  froai  tn«   aliortening  of  her  ^<rsa.      .  Inlntlff  »*•  in 
th»  ^otplttni,  «tr")pp«»d  to  &  isjed,  for  ssseireafcssa  dttya  i»nd  nii^ts.  lad 
o%rrl«d[  h®T  «ya  In  k  jiling  for  7  or  8  w«ek«,     ;5h«  w(?«,  th«r«for«, 
thuo  Ino  p«oit»4t«d  for  »  tot^l  of  nbotxt  S6  dny«,  '^nd  th«    '60.00 
mwovdod  to  hor^  if  pro-r^tod  p«r  d»y^  waoonts  to  lean  th«n  '1.00 
por  d'ly,     Aoeordlaf  to  i)r.   iiggl««iTOrth»s  T^ble  of  Mortality, 
forlbas?r  on  D©w<?r,  |>?»g«  81S,   the  ^wry's  award,  oTer  ^ind  ?<boTe  "Otu^l 
pooualary  dcwtifea,  «iniotmt«d  to  rS.fiO  iMsr  y«?»r  for  plrkintlff's 
porwtaoiit  and  seriouft  Injury,  aho  having  1  llfo  txpoetanoy  of  I4.te 
ye»r«»     mtnh  nn  axard  of  appro  it  lJOt»t«ly  160.00  for  tho  por««n«nt 
lajtariois  nad  dUiaagoo  ou^t«)lii«d,  and  tti«   j:i«ramnont  «hort«ninK  in  tht 
'srm,   th«  nboorption  of  bon«  beo«u»«  of  th«  I«^ok  of  r>«leiuji  oont^nt, 
tbff  pRln  and  suffering  oadurod  whilo  lying  strappod  m  bod  in  th«> 
bo«pit<«l   for  17  dayo  with  traiotioa  appftratuo  pulling  on  hor  «ra,   nnd 
for  iMin  sAd  Buffering  «ndur«d  during  th#  7  or  9  wo«k  poriod  during 
<riiioh  abe  oarriod  h^r  utm  in  n  «llBg  )%ad  9inoc  th  t  tin«,  dood  not 
oooM  to  bo  fmir  and  roj^sonnblo  oovoonention. 

Thoro   is   ftoothor  ou<»«ition  hor«   th  t   oi^t  hnvv  b«d  soat 
influonoo  on  th«   Jury  nad  th  t  i«  n«  to  the  oxnoiinaiaDn     of  plaintiff, 
••Ilod  ti9  tn  ftdTwroe  «ritA0i*9«  rofttrding  *  jMr»viou«  («oftid«at.     it 
»oo«r'->ra  tbnt  th«r«  w*n  n.  Ot»   Kvohnor,  who  tra'^tvd  hor   for  th«  injuries 
«uot'<iaod  in  that  pwrimxm  aoQid»nt  ind  th«>t  t.h«   Oootor  hnd  prapnrad 
a  atatocMBt  ahloh  van  anrkod   for  idontifio-^tion  bafora  tha  jury,   and 
duriag  tlio  oouroo  of  tha  tritl  r\«intiff  ^nm  intarrof  tod  «itb 
rataronoo  to  thoaa  onttora,  tba  purpooa  of  aliiok  dooa  not  olaarly 


•par 


• 

ttpp»%t  fr%m  th«  briefs.     Row^t^t,  th«  •%9t«acii«  th»t  ««•  mnrktd  f«r 
IdARtlflevtioa  .«^>«  not  introdu««4  In  oviddiw*  nor  «>>•   3r«  Kushatr 
•ailed  to  t«»tify«     UT>oa  h«ir  Irtt  rrog^tlon  r«^g  rdimt    Jr.   Cushntr^ 
^LAlntiff  stuttd,   ^i  «iid  not  t«li.  hln  (it  tb«  %|ft  th'>t  I  had  eonsttat 
lMi»clii«lie«  and  fait  diRsy  right  ivl^ng  h«oau<*«  of  the  naoidant.     i 
toldi  blsi  th  ;t  I  «!»«  gentTTilly  «jtok  «n4  upaat  fro«  it,    '   ♦    *   i 
a)»«l.tjt«ly  did  not  Oonplftln  t&  isr*  ITushnar  on  or    >boi*t  Moraabar  !•» 
Id37»  th  t   1  h^d  »«ver«  h«*«3<liio%Mi9  %Bd  dliKfrlneaa  tuod  blurring  with 
•P«t«  in  front  of  agr  ay^a,*     Even  If  tba  sai9tt«r  of  the  praTlo^ia 
«OQid«iit  kad  te«i»n  tt^terintiy  it  ivould  «#««  to  h^iva  b«i»n  eroiMr  to 
•all  rjT,   t'MlUiiDt^  aad  thus  n-^iaUl  inf«>r«&ief««a»  ^whieh  war«  not  v^trrftntaA* 
If  tha  «tf»t««®Bt  hsil  tee^n  Introduoad  In  eYidanoe  for  the  purr>o»a  of 
lap»a«hl»£  tha  plaintiff,   it  »lght  b^r©  beaa  proper,  but  auoh  does 
net  ataa  to  liav«  oa«&  th#  pyrpoaa  in  this  e»ae«     .^hen  -^  ooaa  to 
•oasidcr  that  for  17  d^ya  tha  pl^i&tiff  vtta  in  th«  hoapital,  har 
lUiitatloA  of  woticm  of  har  mxm  nmi  its  paritaiNint   injury*  «<nd  }mt 
Pftim  and  avifferinfe,  we  «r«  of  the  opinion  thRt  ipnroTimataly  PfO.no 
a»a  not  a  f«lr  ooaoaa-^ntioa,  «ind  it  awy  b«  th-^t  hy  ra^^eon  of  the 
•t«t««int  of  ox,   Susbaer  nad  th«  intc?rrog^tioa  of  'ol'^intiff  ooneara- 
iBg  «»«#«  tta(ia  h^fora  the  jury*  h»d  aoflte  iaflamMn  in  the  »aouat 
•f  d>yMi(pia  awardfid* 

Qonaidering  the   f»^ot  th^^t  the  defendant  off'irad  no  defense 
aa  to  the  ^ooivlent  nnd  '\»  to  the  happening  of  »ni»a,  nor  «e  to  pinin* 
tiff't  iBjurie«9  w*  ftre  of  the  opinion  th  t  the  jury  did  not  render 
»   fat»  and  adequate  verdiet  to  r««oo«r>enae  the  olnintiff;   •«nd  th  t  the 
•eurl  atMsuld  have  (i^ranted  n  new  tri*l  to  en^^bie  the  rl-nintiff  te 
again  pveaeat  her  eoae  to  ohtnia  nn  ftdequate  reoorery. 

j^iar  the  re^aona  stated,   *<  ne;^  trinl  should  hare  bsan 
allnasd  and  the  jndicewat   is,   therefore,   revarsed   nnd   the  n%nB9 
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m^  jusTiai  m.mi  mi%vt^txt  the  oru-icii  or  tk;-  cr-  .-rr. 

Thin  is  nn  app«^I  by  th«  d«f«adnnt  fro«  t  jvdfrmn\  for 
tiOO  •iit€ir«<!l  by  th«  oourt  u)s»0ii  flndllng  th«  def#n4nnt  guiltjr  ind 
a««««fllflig  plaintiff*  9  dna^gen   for  property  •1'5«a|?«  ^nd  p«raoniil 
injuries  in  the  sun  ©f  5SO0»OO,  »lX«g«d  to  htstyu  toen  Bustiiaod 
by  tiae  pXaintiff  on  June  S*  1339«  in  nn  ««utOiBebil«  nooident  oeourrii^ 
on  *U«t   *vt»u«  beti«?#»«n  i  sk«  »nd  a^^in  street*  ia  i<«Iros«  i^rk,  Iliiaeit, 
ulien  there  -^^.n  ^  ooili«ion  between  the  plsiintlff's  autoaobile  »nd 
the  truok  ©f  the  defend??nt,  being  then  «nd  there  opernted  by  one  J<ike 
B»rthelne»  ^n  eaiployee  of  defendant.     Mo  ?>oint  ia  r^^ised  on  the 
piending«»  but  the  prineip^l  I>oint  &n  A^hieh  thf  defend'tnt  T«iiee  ie 
his  defense  f%»  set   forth  in  his  amended  nntw^x  which  charged  th^t 
the  dtungt  and  injury*  if  »ny,   euetsined  by  the  ^Inintiff  resulted 
fro*  the  fact  that  the  op«r«tor  of  the  defendant* a  truok  ^»»«  plaeed 
in  a  position  of  sudden  eotergcnoy  i»ithout  »ny  f««ult  on  the   :.«rt  of 
•von  oporRtor  »nd  thnt  euoh  op«r<9tor  mde  aueh  ohoioe  ^s  »   peraon 
of  ordinery  !>rud«nee  pl^oed  m  ">  sinil'tr  ooaition  ni^dit  h<4Ye  am  ie, 
A  oountereXaia  ««•   filed  by  defendant  but   wne  not   oresned  ^t  the  tri«l« 

The  fnots  "ks  they  appe'^r  «re  th-t   iefend*nt   liTSd  on  « 
fnrm  Mar  uelroae   Pnrk«   Illinois,  and  oened  «  19.^  fori  truek  »hioh 
he  used  in  his   fwrtain^  tnd  trueicing  btisineas.     On  the  dny  of  the 
»4>aident»   this  truok  ^na  being  operated  by  one  Jnke   «»«rthelae  whe 
ess  eaployed  nt  the  tiise  by  dftf«nd-%nt  te  aeaist   in  his   fwraing  aad 
truoking  business*     This  enployaent  terainnted  '•bout  one  aontk  liter. 
On  June  3,  1939,  nt  -^botit  1:00  o*clook  or  shortly  therenft^r* 
BsrtkaXat  ««^s  driving  the  defendant's  truok  north  on  ?>lot   ATonue, 
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iMttdMl  townro  t^iK«i    .tr««t.     H«  "',9   mone  nX  the  tlM.     rh«  plaintiff, 
ry«Bk  Ft«go,  Uv«s  in  U«lros«  i*«rk  Audi  whb  ffaplo7«d  by   th«  Wi  A«  «Md 
•a  o«oft«loiui  by  on«  u  ^Id  Cnrlino^  »l«o  of  Miiiro**  P.»rk.     Tb«  plaintiff 
•«tttd  A»d  «  •  op«r«tlRg  lit  the  tiiM  of  th«  nooldent,   »»  1334  Buiok 
■•dniif  »hloh  he  i*^n8  driving  eouth  on  ^Ist   AT«nu«  iioooa!  anitd  by  ^•^riA 
Onrlino.     »*li«ii  iia7thsi»M«  driving  the  def«n/lant*s  trvjok  «t  n  speed  of 
epproxlmtely  39-26  miles   per  hour,  arrived  «t  'ibout   the  Middle  of 
tbe  blook«  it  is  elA^lsed  by  the  defendant,  «  ohild  auiisaly  nn  in%% 
tbt  street  fro«  in  front  of  p??rk«d  oars  on  the  right  or  enst  slds  of 
%be  street.      In  order  to  «void  striking  the  ohild^   Bnrthelaie  sverved 
tbs  ds  fondant  *  s  tx\}e)i  sharply  to  th«  left  wn'i  oould  not  »void  eoIlidlBK 
vltb  the  autesoblle  of  pi«intiff  ooaing  tosird  ^Artheliae  fro*  the  north. 

These  fsets,  however,   'ss  to  ^  ohild  suddenly  nppe  rin^  in 
tilt  street  5»nd    ^9  to  mrth^ltut  siverving  the  defendant* 3  tniok  «h«»roly 
to  avoid  strikinif;  the  child  ?ind  ^»  ^  result  colliding  with  olAintiff*s 
ntutosK>bile  are  in  oontroversy. 

It  is  suggested  by  the  defendant  th't   plnintlf ,  hnvinK  »«--n 
the  ehildy  had  brought  his  j^utonobile  «!lmost  to  >  atop  ne«»r  the  ourb 
•n  the  vest  side  of  the  street.     Twenty  First     venue  ie  ^  feet  wide. 
The  left   front  of  the  defendant's  truok  collided  nlth  the  left   front  of 
the  plsinti ff»»  autoaobile.     the  Oftre  oniws  t.o  **  Mtmnd-^till  nlaost 
iauMdintely  with  the  defendant's  truck  in  the  center  of  the  street 
beaded  north  nxkd  olongaiJe  the  onrs  pcirksd  on  the  eost   aids  of  the   atreet 
TlM  plaintiff's  iiuiok  OHMS  to  n   atop  he«>ied  south  with  its   right   vbsels 
close  to  the  west  ourb  of  31st  >kvenus.     Ihe  left   front  tirM  of  both 
▼ehiolss  blew  out   '^nd  both  fr*i«ea  tnd  «xlee  were  bent. 

Ths   olnintiff  oontended  th"'t  no  ohild  r?^n  into  the   street 
but  th»t  ij^rthsleae,  not  watching  where  he  »»•  froing,   inattentively  drove 
ths  dsfend-^nt's  truck  into  the  plaintiff's  «uto«obile.     ?l«>intiff 
olslacd  to  hsvs  suffsrcd  property  ^lAiMigre  in  the  sua  of  flTl.SS  ^nd  %% 
|ftv«  h*d  n  doctor  bill  of     "b.  0  and  an  x-my  bill  of  MO.OO. 

It  is  further  suisgested  by  the  plaintiff  th^t  he  reoeived 
p»w—mml  injuries  at  the  tiiM  of  the  ^ooldsnt*  a«d  »    Ooctor  tertifisd 
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to  huTlng  tr«»«t«d  the  wlnintlff  10  or  il  tlMs.     Th«  d«f#tidnnt, 
bo««^«r,  (Uni«<l  th.t   pi'slntlf^  -   -   *.njur«d  nnd  off«»r<»d  •▼ii«ne«  la 
support  of  Ills  d«nini, 

Tho  «vi4«no«  «t  ,R  oonf looting  and  th(t  d«f«ndnnt  soui^t  to 
iapoiioli  tb*  plnintiff  by  oart>in  algnod  st»tea«nt«i  nrinittitd   in 
OTidOttOO*     Tho  oourt  f^lttluj^  without  si  jury,  After  giriiw;  oonsldor<^tioii 
to  tlM  testiaoi^  of  tho  vitne»9iee,   fotmd  the  defendnnt  ^'uilty  as 
ohargod  ajad  %s«««t«<S  |>Xaiintlff*9  diim*(f:«f  nm  htm  been  iiXrpndy  8u^,re«ted 
in  thle  opinion. 

Thero  w!»«  off«'red  in  evidonee  by  the  defeadtint,  defenrt«nt*e 

exhibit  i,  isfhieh  is  n  otstement  9lgn«^i  by  th»»    ji^^intiff,  and  ns  m 

portion  of  this  etAtOflmnt  it  np^.^tsre; 

"    *  *  •   I   !5=Ka  driving  »oi  th  on   U«t  '-v*.     Th^-re  were  two 
o«r«   psirked  on  tb*  right   «.nd  t'O  on  th#   left   aile  of  th«  fltr«»et  -  - 
I  efiKT  p  truOK  ^ppro^^ohing  from  thR  so^ath,   an:?  Juet   •>«!  it  f;ot 
toet'v^ftn  the  p«rkedi  0'«r»  n  aa?*!!  child  ran  out  in  front  of  thw  truok. 
Xn  order  to  -^voia  i  nollision  1  turned  to   th^p  rig^t  Alaoet  direetly 
bohiad  the  p<%rked  mm  on  «y  right  ^nd  had  ^^loott  etoppod,  when 
the  truok,  in  nroiding  striking  the  ohild  ran  into  the  left  eido 
of  IV  ««'•  *   •  ■*" 

Thie  stntonent  w«8  taken  by  the  witnoas  !aili»,  nn  Adjuster  for  the 

Illinois  ACrloiatural  Mutu^^l  Inournnoo  Uoap^i^*  on  the  dny  following 

thm  Aooldont,  »nd  *v".»  signed  by  the  plnintiff  in  two  ,  loee.     There 

wms  «  further  exhibit  offered  by  the  defendant  in  rhioh  plaintiff 

•akos  this  statsnenti 

•    *  •  •  I  saw  a  north  bound  tmok  nnd  <«•   it   ti.ot  bet»'*'en 
tho  pnrked  Q>rs  it  eflutll  ohild  started  to  run  froa  the  e-st  Just 
nboed  of  the  parked  o»rs«      I  oould  s<^e  th#  ohild  but   the  tmok 
drlrer  ooi^ld  not.     The  child  ran  into  th*'   «itT*»et,      I  otjlled  sy 
o«r  to  the  right   •itnd  itlaoot   etor>p«d.      then  the  truok  drirer  enw 
the  ohild  he  tnrnod  to  his  left  to  r<woid  etricing  the  ohild  %nd 
struok  the  left   front  fender,  wheel,  nxle  ^n1  spare  wheel  «lth 
the  loft  front  wheel,   fonder  nnd  buaper  of  the  truok." 

This  stutSfiMnt  7r«s  tntken  and   prepared  by   <«  witneee  nnaed  Kinney,   n 

stsff  «djust«r  for  the  Illinois  Agrieultur<a  tfutusl  Insuraaeo  Ooopeny, 

flTO  dnys  sfter  the  Aooidont,   end  n^e  signed  by  the  pl<iintiff  in  two 

pl^oos, 

rroo  the  testlaony  of  offioer  Jedko,  who  xpnefired  «t  the 

oooas  of  the  i»eoidont  Just  nfter  it  ooourrod,  it  apoe^rs  th'^t  in 
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AvoertnlBlag  %&«  f^ott  h«  inquired  of  a^rttavliM,  th«  drlT^r  of 
i«f«BdAat*s  tTuok«  how  thfi  fooident  h«ipp«n«d,  nnA  Hirth«Ia«  •nld  tli«% 
h*  will  drlTln^  north  on  ?!l«t  av«bu«*  nnd  bo  notioed  «  ohiXd  runnlag 
MTOtfo  th«  ttT««t«   ^m  to  <iYold  hitting  th«>  Qhild»  h«  Btruok  nn  Muto- 
•oHil*.     Tli«  of  floor  asked  plaintiff  if  ^r  rtheloota  otfttOMnt  was 
•AtlsfHOtory  and  if  th^tt  **«  how  it  happoned*  «ad  plaintiff  oaid  "••11, 
«•  will  19%  it  go  !»t  thrt*. 

It  further  app«ftrR  from  the  9Ti'jlttB0«  of  the  witnosa  Uttrtholao, 
dofondant*si  tJrlYcr,  th«t  when  he  rcaohed  nbout  thw  aiddle  of  the  block 
be  aae  s  Uttle  ohiid  and    'I   aming  ay  truek,  and  before  2  knew  it, 
llAf»  9^9  «o«ing  <^nd  Z  plowed  right  into  his,     Trnveling  sbout  tventj 
or  tireaty-fire,  going  north.     Ohiid  ai>pe?^red  froa  rig^t  aile,     Thert 
•ere  two  ©are  parked  tailong  th»  aide,  there  vhere  the  ohild  w^»  nt. 
THe  ehiXd  first  f^pi^tejDived  Ttbout  ten  feet  in  front  of  the  truok.     I  just 
peaaed  one  parked  o^r,  the  reux  c>?r.     There  w^«  two  parked  oara.     Tha 
•hild  eaaa  out  froa  the  front  cj^r.   •  *   •« 

The  pl«tintiff«   in  explaining  the  t^o  at^tteaenta  signed  by 
hia,   ^B  hereinbefore  suggested,  a^^id  th<^t  he  hf^i  been  r>nked  to  aign 
swrti  stfttaaanta  in  order  to  proteot  defendant's  arirer   froa  losing  h 
Job,     The  trial  Judge  8»id  thnt  he  did  not  believe  the  defendant •• 
driver's  atory  about  the  child  nnd  that  plaintiff  ande  the  signed 
stataaenta  for  the  purpose  of  protecting  defendant's  driver's   job* 

da*  tha  queation  ia  -la  to  whether  the  oourt   t-.h  Juatifie^ 
froa  the  evidenoe   in  finding  the  def^ndnnt  guilty  and  nateaaing 
daaages  for  the   rfoiovint   th'^t  -^^a  entftr^'d   in  the   judgaent.     The  ookt 
after  eonaidomtion  of  the   fnota,  and  <%fter  hnving  had  before  hia 
vitaasaea  alio  testified,  and  having  no  doubt  oonaidered  all  the 
Questions  brought   to  hia  attention,   found    for  the  nlnintiff*     Thf 
however,  ia  that  plaintiff  aignad  theae  two  atwteaente*     Qy  his  ' 
testiaony,   tie  signed  thea  for  the   purpose  of  aislsiiiiag  the  def? 
to  the  extant  th^t  his  driver  i<ns  not  to  blaae  for  thie  nooilenf 
is  not  a  very  creditable  thing  for  the  plaiatiff  to  do*     'hen  Is 
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plaintiff  augs^ttftd  ttx^t  ther«  wm  «  further  r«n«on  for  hi»  •Igaiig 
th—  (itftt*M«nt0,  OMWly,  th'^X  din  dftwigts  wovxid  tM  pnid  by  th« 
d«f«iii»»t.      >«  kAT«  •xft«iB«d  the  r«oord  e^rafuily  ind  »•  did  not   fi^d 
nay  svldtne*  triii«]i  would  ir« rr «iat  iiuoh  »  sugg««tion» 

It  Ic  tru#  th^'t,   if  th*r#  «r^«  «  child  wtio  middexar  %po««Md 
la  th«  •tr«?»t,   »*ad   1«f«ndnnt*«  driver  sated  in  an  eeMTgHMy  to  AT»ld 
•triklag  tb*  ohild  ^ad  in  m  doing  did  vlint  %n  oTdin»rily  prudent 
peraon  irould  itnve  done  under  the  oirounetaaoes*  of  oouree*  there 
veuld  he  no  liability* 

«hile  the  evidenoe  in  oertnin  reepeote  is  in  oonfliet*  «ad 
thie  oourt  is  reluot^nt  to  $»<st  ^oiie  n  finding  <«Bd  Judgneat  of  the 
trliil  eoiirt,   »»  heiieve  %h^%  the  evidence   ^9  it  »pp«nr«  froa  the 
re«erd  eitffloiently  eupporta  defend«»nt<»  theory  of  the  enee  to  w^rreat 
a  &•«  triia* 

for  the  r«»»©»e  herein  tt5t<>d,  th«  Ju^jgaent  of  thp  tTi^^i 
ooiirt  ie  reversed  ssnd  the  Of^vtnfi  vemfi'aAtd  for  n  nev  trl»il. 

^KTSRSKO  AID  j^KiiAllUXO, 

OBRlft   i,    m.UlVP,Ht    r,J,    AMI}  BUHRK,    J.    COS'^UR, 
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A1K)ERB0H   kliZ   LINO   ;'iANJr '4]  I , -a  . . >^  ^.^^' 
COl«PA»y,   An  Illlnol^'orforatTon 

Inteinronlng  ?^ltlo|er  -  App^liAnti        )/  ^UAL  rviiH 

/     /)    /  I'iupKRioR  coimr, 

GSARLSS  H,    ALBERS,   ilLCftVICK  of   thejf  /    >/      \  CCCK  COUKTY. 

LAIUUas:   STATK  BANK    OF  #H1CA(K),  if  |      V"  \ 

Mft.   FRESlCIHa  JUSTICE   KATCHETT  S>EHV£R»;fi   THE:  o?lNlOH  CF  THk  COUBT, 


flw  LajrauBle  s^tat«  Baink  of  Chicago  on  August  16,   1930,   at 
6:00  P.M.,  wkB  eloeed  by  tb«  Auditor  of  PuWio  Accounts,  and  a 
rftcetver  appointed,   whos®  appointment  was  later  oonfirmad  by  tba 
oourt.      On  H&reh.  17,   1931,    th©  interreninf  petitioner,    ^der«on  and 
Llad  Maaufaottarlag  Cojapaay,   filffd  a  elaim  vlth  thf?  receiver  for 
120,230,45,  whidh  urae  th«  aso\2nt  of  ite  depoait  credit  in  the   bank 
on  the  day  that  it  cloeed.     September  7,   19.^2,    it  filed  it*  original 
intervening  petition  in  which  it  averred  that  on  the  day  the  bank 
oloeed  it  pttrehaeed  from  the  bank  of^rtain  securities  deeoribed  in 
the  petition  for  i80,000,   for  which  it  gave   its  check,   and  that  the 
eeottritiee  were  never  delivered  to  it.     Further,    that  on  the  ease 
day  it  advanced  to  the  bank  i;2,000  upon  the  promise  thnt  the  loan 
vouXd  be  secured  by  ample  eeeuritiee,  vhioh  proaise  war  never  kept. 
The  petition  prayed  the  aeouritiee  be  turned  over  to  petitioner  ae 
agreod  or,   in  the  alternative,  a  preferred  elaim  allowed  for  theee 
a«>unt«. 

Later,   March  7,   195?,    the  intervener  filed  a  euppleaental 
petition  in  vhioh  it  repreoented  that  Dooeaber  15,   1929,   fl.   t>. 
AnOereon,    then  ite   aeeretary  and  treaeurer,  who  was  also  at  that 
tiae  a  dir«otor  of  the  Laranie  ntate  Bank,   drew  two  eheeks  of  pe- 
titioner on  the  Noel   :>tate  Hank  of  Chicago,   one  for  119,000  and  the 
other  for  «30,000,   payable  to   the  order  of  the  Laraaie  otate  Bank; 
•auKod  the  eheoke  to  be  certified  by  tb»  u—1   state  bank  and  delivered 
to  the   ease  to  the  Laranie     tc  t«  Bank,  whieh  eaataed  the  eheeke  and 
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•efiY»rt«d  ttM  proo«»d«  to  lt«  own  u««;   Uint  at   that  tiw  F«%lttMMr 
w«»  not  lnd0bt«d  to  th«   i^ajraalc  nt«t«  Baak,   and  that  petitioner  r«- 
oolTftci  no  ooncidaratlon  for  tlie«8   mime  of  nonay;   that  th«   trantfar 
of  fundft  of  petitioner  from   the  Noel     tate   Bank  to  the   Laraale    "tate 
Bank  wae  without  legal  right  or  authority  of  Andernon  and  Ulnd 
Kanufaoturlng  Conpaiiy«   of  which  the  bank  had  full  knowledge.      *here- 
fore,    the   Interrenor  prayed  Ite  olalin  for  this   J4»,00C  with  Interest  be 
allowed  as  a  preferred  olalia  agalnet  the  aeeete  of  the  bunk. 

The  receiver  answered  denying:  the  m&terlal  averaentc  of 
the  original  »n&  eupplemental  petitions.      The  oauee  was  referred  to 
a  ameter  who  reported.      The  court  thereupon  nade  a  eeoond  reference 
for  the  purpoee  of  aBcert&lning  the  amount  of  oaeh  on  hand  In  the 
Laramie     tate  Hank  the  date  it  was  closed.     He  reported  that  at  1:00 
P.M.   on  that  date  It  was  between  $6,<K>0  and  i^7,000  and  at  3:01  i,y,, 
11,571,91,      The  eause  was  ieard  on  exceptlonB  of  the  petitioner  to 
theee  reports,  ajud  June  S9,  1959,   &  decree  wae  entered  as  recoau^nded 
by   the  aaeter,   which  disallowed  the    549,000  olala  and  denied  prefer- 
•B0«  t«  the  other  two  olalsg,    but  allowed  petitioner   :^S&, 230.46  as 
a  geneniLL  claim.      Pros  that  decree   the  interrenlng  petitioner  has 
appealed, 

with  reference  to  the   ^2,000  Itew,    the  evidence  shows  that  on 
the  day  on  which  the  baak  closed,   B.   ft.    Andereon,    then  thr  preeident 
of  the   Laraale   Bank  and  also   secretary  and  treasurer  of  the   interven- 
ing corporation,   drew  a  check  agalnat  the   funds  of  petitioner  on  de- 
posit with  the  soel    'tate  Bank  of  Chioafco  for   .2,000.      The  check  was 
aada  payable  to   the   order  of  the    "oluaibia   'itate   Bank,    B.   G.    Undersea 
then  took  the   check  to  the  Columbia   : tate  3ank  and  cashed  it,   re- 
turned with  the  cash  to  the  Laraale   fnate  iiank  and  handed  it   to  Mr, 
Aada,    a  receiving  teller.     Anda  made  out  a   deposit   slip  to  i  etitioner 
which  was  on  the   earn  day  ■ailed  to   It.      ietitloner's  account  -as 
credited  on  the  books  of  the   iaraale  hank  with  i 2,000  as  of  August 
1«.      The  petitioner  claims   (and   testlaony  Riven  by   B.O.   and  L.   a. 
A»Aerfton  tenAod  to   shew)   that   this  transaction  was   in  fact  a  loan 
by  petitioner  to   the  Uraale   Baak  elth  the  proalse   that  the  bank 
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woiad  put  up  Mourlty  for  th«  aaount  of   it.     Th«  iiAst«r'*  flndinc 
is  tliat  th«  toeokt   IndioatA  *  deposit  but   thet  it  wan  iwuit«ri*l 
whether  the   tranaeetlon  was  &  deposit  or  a  loan,    slaee   in  either 
ease   the  relationship  of  debtor  und  creditor  was  establivhed.      If 
we  assume  the  traneaotion  to  hare  1>een  a  loan,    thr  olaia  for  prefer- 
enoe   is  based  merely  on  th^   promise  of  the  bank  to  give   eeourity, 
whieh  it  failed  to  do.      ?hie  would  not  oreate  a  preference.     On  the 
other  hand,    if   it  was  «  mere  deposit  an  u«rree!Rent  of  the  bank  to 
pledge   its  assets  as  sieourity  would  b«  unlawful.     People  v.    wierseaa 
fitate   Bank.    331   111.    ?5.      The  tsaeter  found  the   transaction  was  a 
deposit.      His  finding  has  been  approved  by  the  chanoellor,   and  we 
•an  not   say  that  th«  finding  is  m&nifeetly  againfit   the  evidence. 
The  court  did  not  err  in  denying  the  preference  as  to  thie  claim 
while   including   the   item  in  the>  general   data  allowed. 

As  to   the    i^3i^,000   it«m,    the  evidence   tends   to  show  that 
Acigust  16   (the   day  the  bank  closed)   wae    -aturday,    and  thet  on  that 
day  petitioner  olo«ed  its  office   at  1;0C  ©•cloclc.      un   that  day  pe- 
titioner had  on  deposit  in  the  La-ramie  bank   s23, 230.45.      About  llOO 
P.M.    the  bank  had  on  hand  in  &etu«l  cash  between  »6,000  and  >7,000, 
and  when  the  bank  was  actufilly  closed  by  the   Auditor  of  Public 
Aooeunte  at  the  request  of  its  board  of  director*  at  diOl  i.  :j.  ,    the 
actual  amount  of  cash  on  hand  was  .>1,671.91.     Before  goiaf  to   the 
bank  L,   <i,   Anderson,   president  of  intervener,   directed  his  nephew, 
B,   M,    Anderson,   who  wae  vice  president  and  assistant  secretary  of 
petitioner,    to  sign  two  ohecks  drawn  on  the  Laramie  Bank.     H.   M. 
Anderson  did  so,   drawing  the  checks  without  desifneting  in  either 
of  them  a  payee  or  writing  in  either  of  them  the  amount  cf   the  cheek. 
L.   a.   Andersen  then  had  his  bookkeeper,    vi.   J.     >chmid,    fill   in  one 
of  these  checks  t9r  the  sum  of  ^80,000  and  make   the   same  payable   to 
the  Laramie  3Utc  Bank.       chmid,    the  bookkeeper,    then  went  with 
L.   a.   Andereen  to  the  Laramie   Bank,   and  L.    a.    Andereon  delivered   this 
tifacck  to  J'r,   Redmond,   oashi«r.    telling  him  he  wished  to  buy  seeur- 
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lti«0  from  the  bank.     ^XateonA  Ml«0t«d  th«  •••uriti««  and  wrof  tkk9 
wrnifr  of  vaoh  Vt«Ri  on  th«  ehtek.     Hateaad  kMv  that  a  raprasaaU- 
tlva   of  thM  Auditor  of  Public   Account »  would  b*  at  tha  bank  at  4»00 
F.K,,   and  aftar  taleetlnfr  tha   loan*  and  «aourltla»  daollnad  to 
dtliyar  tha   «aa«   to  andaraon  without  the   approTal  of  tha  rapratanta- 
tive   of  liia  auditor.      Mr.   Edgarton,   ohl«f  bank  exaainar  for  tha  Cook 
county  distriot,   eaita  to  tha  bank  about  3:00  P.M.   and  lir,    Hadaond 
aakad  hla  if  it  voold  be  all  right  to  go   through  vith  th«  tran«- 
aotion.      tdfrerton  e&id  tha  bank  vac   still  opan  and  aadaond  had  a 
right  to  do  this,   but  that  in  nis  opinion   "^It  wasn't  right  to  allow 
tha  paopla  who  know  the  condition  of  the   oank  to  b«  preferred 
oradltora*  *  and  further  that  if  he  vera  Kedmond  he  would  refuse  ta 
daliTer  tha   eeeuritiee.      L.    U.   /vndareon  returned  to  the  bank  about 
4)00  P.M.   and  nad»ond  informed  him  of  tha   examiner' t  views.      L.   &. 
Aadarson  tSb^n  euggasted  that  the  time  of  the  del  ire  ry  of  the  cheek 
and  tha  numbers  of  the  bank  loane  be  written  on  the  check,  and  there* 
upon  Oehmid  wrote  upon  t^  faoe  of  the  oheek  "1:00  >\M. '  and  on  tha 
rayerse   side  of  the  check  the  office  nutabere  of  the  loans  which  were 
selected  by  Hadsond.     Hadnend  kept  the  check  but  held  the  notes 
which  vera  afterward  taken  over  by   the  receiver  and  became  a  part 
of  the  estate.      The  chaok  was  not  charged  to  the  account  of  the 
intervening  petitioner. 

Tha  deoree  finds  that  the  president  of  petitioner,    its 
secretary  and  traasujrar,  ware   stockholders  of  the  bank,  and  that  the 
saeratary  and  treasurer  of  the  petitioner  wae  president  of  the  bank; 
that  petitioner  taking  advantafce  of  spaaial  knowledge  and  confi- 
dential inforwtion  of  its  off leare,   sought  an  advantage  over  other 
depoeitors  by   securing  payaaat  of  its  claim  on  demand  by  endeavoring 
to  obtain  these   seourities  of  the  bank;   further,    that  If  the   trans- 
action had  been    consummated      it  would  have   been  void  as  a  fraud 
«pon  the  creditors  of   the  bank,   and  that  equity  ought  not  to  lemd 
ita  aid  for  the  delivery  of  the   seeurltles. 

It   Is   signifieant,   we  think,   that  the  petition  to  recover 
these   securities  was   not  filed  until  September  7,   1M2,   and  that  the 
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Aalay  1«  not  «xeua»d.      It  !•  alio  •Ignlfloant  that  M&roh  17,  19«., 
p«tltion«r  had  fll»«S  itt  olalm  with  t\»  receiver  for   i25, 830,45, 
telag  the   total  aaount  of  the  d*poelt  credited   to  It  on  the  booke 
of  the  hank  on  the  day  It  oloeed.      It  l»  apparent,    we   think,   that 
a«  to  both  Iteme  the   idea  of  a  preference  wae  an  afterthovght. 
The  dollvery  of  the  oheok  for  i30,000  on  a  hank  which  did  not  havo 
enough  oa9h  on  hand  to  meet   it  can  not  ba  ooneldered  ae  pe/awnt 
for  the  eecurltlee,  and  equity  could  not  under  thoee  olrouaetanoea 
lend  lt»  aid  in  carrying  out  ^<hat  was  an  unconeoionabU   traneaetion. 
The  court  did  not  err  In  refusing  to  give  these  two  elalaa  a  pre- 
ference or  in  refuting  to  ^ent  epeolflo  perfor«anoe  of  the  alleged 
oontraote  and  properly  iaeluded  then  In  the  eun  of  ^26,230.46,  which 
««•  allowed  ae  a  general  claim. 

the  elfeim  for  149,000,  preferreet  oi*  othei^wiee,  vae  first 
BMde  la  petltlojBtr*e  suppleaental  petition  filed  Hareh  7,  1938,     It 
if  baeed  on  a  traneaistlon  which  occurred  fteveral  years  earlier  of 
whieh  Januax^  2,   19^,  may  be  conveniently  taken  as  a  startinf  p«int. 
Oa  tt*t  date,    the  Aodereon  and  Lind  Mfg,   Go,,  held  a  meeting  of  Its 
board  of  dlreetore  at  which  L.   i^,   Anderson  wae  elected  president  and 
ohalrvuui  of  the  board  of  dirootore,   H.   m.    'Anderson,    vice  president, 
and  3.   a.  Andereon,    eeoretary  and  treasurer.     On  that  date  the 
charter  authorized  240  shares  of  eemon  etook  of  whleh  the  Andersons 
held  819  eha««8.      B,    a,  Anderson  wae  also  a  nember  of  the  board  of 
director-  of  the  Laramie  state  dank,     Carl  Mueller  was  president 
of  the  bank  and  be  had  oauted  seneyfl  to  the  amount  of   >167,O60.62  to 
be  withdrawn  froa  the  bank  eubetltutlnf,  nott*  m  lieu  of  it.     The 
Attditor  of  Public  Accounts  disapproved  and  deaanded  the  cash  be  re- 
plaoed  forthwith,   falling  whloh  the  bank  would  b»  closed.     For  two 
days  the  board  of  dlreotorw  of  the  bank  gave  attention  to  this 
natter,   and  finally  the  nenbers  of  the  board  reached  an  agreenent 
that  each  one  of  then  would  eubeorlbe  a  eertaln  eun  In  cash  to  bo 
used  la  taking  up  these  notes,      B.   a.   Aadereon  subscribed  for 
149,000.      On  Decewber  IS,   1929,    B,    ».   Andereon  dre^f  In  the   nana  of 
the  corporation  two  checks  for  *30,000  and  919,000,   respectively, 
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mp9n  th«  aooount  of  thu  corporation  In  the  Hool  itute  Bank.      t:ath 
«lM«k  was  payabXa  to  tho  LAraale  t^tata  Bank  of  Chioago,     B,   o, 
AnAaraon  and  hl«  brother,   L,   0.   Andereon,   went   to  the  foel  Bank  where 
ttiey   oav  Its  president,    »r,    Hauenann,      B.    a.    /vndereon  eald  he  had 
9^n»  to  arrange   a  loan  sufficient  to  pay  hie  eubscrlptlon.      He  then 
exeeuted  a  note   In  the  name  of  the  oorporatlon  and  dellTered   it  to 
tlM  Moel  state  Bank,      l-he  note  wae  for  580,000.   payable   in  60  daye, 
and  ae  seeorlty  B.   a.   Andereon  dapoelted  seourltlee  of  the  face  value 
of  1114,000,      The  ^50,000  note  wae  at  oaee  dleoounted  at  the  rate  of 
6  per  ©ent  per  annao,    and  the  aooount  of   the  corporation  credited 
with  the  prooeede,    449,000.      B.   a.   Jmdereon  then  hed  the  cheoke  eertl' 
fled  for  aoeeptanoe  and  payment  by  the  cashier  of  the  Noel   ::<tate 
Bank,   and  the  account  of  the  corporcttion  was  at  onee  charged  with  the 
ami.     Ji999nb9r  SO,   1@£$,   B.   a.  Andereon  delivered  thene  two  oheoka 
to  the  cashier  of  the  Laraale  state  Sank  in  full  paynftnt  of  hie 
personal  obligation  of  Dee«iib<»r  S.     The  cheoke  were  paid  through  the 
Chicago     learing  Houee  to  the  L&ramle  State  Bank  on  i/eceaber  31;   were 
presented  to   the  Koel  State  Bank  and  paid  by   it. 

i^eoenber  13,  1929,   the  Anderson  and  Lind  Mfg.  co.  was  la«> 
debted  to  the  Koel  ^^tate  Bank  in  the  sua  of  il70,000,  evideneed  by 
an  uneeoured  pzHjmlssory  note,     on  December  31,   the   note  of  the  cor- 
poration for  3^50,000  and  the  note  for  §70,000  were  paid  and  returned 
to  Aadereon  and  Lind  Mfg.   Co.     Thie  payment  was  made   <»6,000  in  each 
and  by  a  credit  to  the  Noel  Bank  of  $114,000  representlnc  the  dle- 
•eunt  of  an  Individual  note  of  &.   o,  Anderesn  for  1114,000,  which  was 
deliverad  1i^  him  to  the  Hoel    $tate   litank  on  that  date.      The  note  by 
ite  terms  was  payable  January  9,   1930.      This  Individual  note  on 
January  2,   1930,   wae  martted  paid  and  surrendered  to  the  Anderson  and 
Lind  Mfg:.    Co.   by  substituting  for  It  two  notes  exeouted  by  the  cor- 
poration and  delivered  by  fl.    a.   Anderson   to  the   Noel  -tate   3ank,   one 
for  vSO.OOO  seeured  by  the   same   4114,000  collateral  and  one  unseoared 
note  for  #70,000.      These  notes  were  thereafter  paid  by  the  Andereea 
and  Lind  Mfg.   Co.   and  the  »«,000  cash  payment  of  December  31  was 
oaneeled  by  a  credit  charge   of  that  amsumt.      The  Anderson  and  Lind 
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Hfg,    Co.   was  glT«n  orttdlt  In  tlw  Mo«l  Bank  In  th*  eua  of  «74«.07  as 
•f  Daeaabfr  Sl»  for  rebate  and  Intnrott  on  th«  dlaoountod  oetot, 
beoausa  of  the  jjajraant  of  the  eana  b«for«  maturity.      Iha  books  of 
tiM  And*r«on  and  Llnd  Mfg.   Co.    a^ow  that  B.   G,  Anderson*!  personal 
naeottnt  was  charged  with  ^49,000  on  Deoenber  31,   1989,  on  aooount  of 
tb«  two  oheoke,   and  a  eredlt  w&s  aade  of  the  some  aaount  as  of  that 
date.     This  indicated  that  B.   a.   Anderson  beeaffle  indebted  to  the 
oorporatlon  on  t£hat  date  in  th&   sum  of  ^^49,000.     B.   a.  Anderson  was 
charged  on  the  books  vith  interest  on  thl»  eum  fro«  Deoeaber  13,   to 
)?eoeMb«r  51,   1931,    and  interest  hae  since  been  charged  eontinually 
upon  it. 

Deoenber  13,   19^9,    the  oorporation  had  on  deposit  with  the 
9—1  itate  Bai&,   110,019,4©?   with  the  Union  Mtik  of  Chicago,   #9,777.ii} 
with  the  Larattle  »^tate  Bank:,    4&,$71.&0.     B.   Q,   Anderson  was  during 
thle  tinw  duly  authorized  by  the  corporation  to  borrow,   to  exeeute 
notes  and  to  hypothecate  the  property  of  thff  corporation  &e  aeeurity. 
February,   19S0,   B.   a.   Ant^rson  was  eleeted  president  of  the  board  of 
directors  of  tiie  Laraoie  state  Bank  of  Olrile&go  and  eeirred  contin- 
uouely  until  the  biuik  was  cloeed.      '?he  »a«ter  found  that  the 
Anderson  and  Lind  Mfg.   Co.  loaned  to  B.   (5,   Anderson     49,000  with  tha 
knowledge  of  L,   a.    Anderson  and  with  the  Knowledge  of  all  its  of- 
floere  and  stockholders  and  the  board  of  directors.      There   Is  no 
evidence  that  he   is  unable  to  repay  with  interest.     He  is   etill 
liable   to  the  corporation,   which  has  made  no  effort  to  collect.      »lth 
full  knowledge   the  corporation  has  not  disapproved  of  the   trans- 
action and  is  now  estopped  by  itff  laches. 

The  master's  conclusion  was  that   the  Anderson  and  Lind  Mfg. 
Co.   was  «ot  entitled  to  look  to  the  assets  of  the  Laraale  state  Bank 
either  as  a  preferred  or  f^eneral  creditor.     The  finding  is  abundantly 
sustained  by  the  evidence.     Petitioner  contends  that  when  a  reviewing 
court  eeaeludes  that  a  master's  findinir  as  approved  by  the  ahaaaellor 
is  aanifestly  against  the  weight  of  the  evidence,    the  decree   should 
be  reversed  and  cites  authorities.     This  is  eleaentary.       e  are  not 
able   to  find  that   the  decree   in  this  renect  is  aaniff  stly  a»inst  tha 
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w«lght  of  th«  eviaAnefi,   but  on  th«  contrary  •cr**  that  It  U  Mplj 
■itpport««  toy  It.      Th«  petitioner  ftrguoa,   oltlng  111.   'iniform  t,ai«i 
A«t,    e'.altH-Hurd  Anno.    State.,   chap.   121-1/^.    n(:*),    $19(1),    «06,   and 
Cwwoawalth  Truat  Cq.   ▼.   Or^gaon.   303  ill.   458,    that  «Awn  aaourltiaa 
art  aafl^rag&ted  &n&  an  a«r«»a  price  paid  the   aala  la  eonauanatad.    Thlt 
alao  may  toa  oonoeded,    Out  &  eheoit  on  a  toank  whleh,   fee  here,   doaa  not 
HMte  ©aah  wherewith  to  p«y  tht.  cheek  le  not  payment.     :eople  ▼.   aatea. 
361  111.   439;    ZollHuui  on  3&nks  and  Banking,   Vol.    10,    ^6661,   are 
«it>ad  to  tha  point  that  a  eustoaar  of  a  bank  whoee   aaourltlea  have 
baan  eonverteS  oan  have  a  preferred  olain  ao  long  a«  the   aaourltiaa 
aaa  be  traced.     There  la,  however,   no  evidence  In  the  reoord  tending 
to  brine  thia  eaee  within  that  rule.     Many  other  otthoritlea  are 
eitad  to  the  aixteen  points  argued  by  the  Intervenor  In  hla  brief. 
Points  of  law  cannot  avail,      mm  plain  facta  of  this  eaae  preclude 
raaovei*y  of  more*  than  is  allowed  fey  the  decree.     This  decree  will  be 
afflrsacU 

psckke:  atfirmsd, 
O'Connor  and  MeSurely,  JJ.,  concur. 
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OULUtT  OOIIPOFUTIOM  OF  hktHlCi 

a  oorporatlon,        /  j  \       '1 


OtATlD  ROSKNfiK 


^    mAioipal  court 
/  \f  chicaoo, 

^^6  I. A.  267 


I  / 


Ml,  FWESiuma  jusnci  matchett  delivei^ku  the  ofihioji  op  tkk  court. 


Plaintiff,   April  6,   19^7,   filed  an  aaandad  etat«a«nt  of 
olala  agalaat  Ajax  wa«t«  Paper  Cowpany,   a  oorporatlon,  and  David 
RrOflenbarc,      Tha  olala  contained  two  counts.      The  first  ehargtd  that 
defendant  used  certain  preaieee  of  plaintiff  by  piling  junk  of  various 
kinds  on  it  during  the  year  beginning  la  April,   1936  and  ending  in 
Mareh,   19S7.  Plaintiff  demanded  reasonable  rental  value  of  the  premises, 
said  to  be  #100  per  month.     The  second  count  alleged  a  like  uee  of 
the  pramises  for  a  like   period  of  time  but  charged  that  in  depositing 
the  Junk  defendants  oommltted  an  unlawful  treepats.     Damagtt  in  a  like 
amount  were  claimed. 

Defendant  answered  denying  the  use  of  the  pz^«i»es  and  the 
trespass  and  denying  the  damages  and  other  material  allegations.     At 
the  olose  ef  the   trial,   plaintiff  elected  to  stand  on  the  firet  count 
aad  tha   seoomd  was  dismissed. 

The  eause  was  tried  by  the  court  without  a  Jury.      The  Issues 
wera  found  againnt  David  T^senberg,      The  suit  against  the  Ajaa  Company 
was  dismisead.      The  court,   overruling  Rosenberg's  motion  for  a  new 
trial,   found  damages  in  th«»  sua  of   ^75,   and  entered  Judgment  from 
AdHiah  tlils  appeal   is   taken. 

It  Is  urged  there  was  error  In  the  admission  of  evidence 
offered  for  plaintiff,    first,   as  to  certain  photographs  of  the  prem- 
ises,  and  secondly,    as   to  the   copy  of  a  certain  letter,    the  original 
of  which  the  evidence  tended  to   show  was  in  defendant's  possession  and 
which  defendant  upon  notice  failed  to  produce.      The  prelimiaary  evi- 
was  Sttoh  as  to  make   the  admission  of   the  photographs  a  matter 
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within  th*  discretion  of  th«  trial  Jud|fe.      Brownlii>  v,   rtrownli*.   3ftT 
111,    117;   fQPl»  V.    HTbert.    ?61   111,   64,      ,#   think   th«   >&■•  may  b« 
Mild  as   to  the  l«tt*r.      Kichards  Iron  Aorks  v,    vHsnnon.   71   111.   11  j 
Union    >ur»ty  and  (Juaran ty  Coapany  v.    Tsnnsy.    POO  111.    349,      Mor«oT*r, 
thor«  vas  othar  ooMp«tent  avidenoe   In  th«   reeord  euffioltnt  to  tuttain 
tiM  finding  of  the  oourt. 

It  is  urgad  the  Judgment  of  th«   trial  court   1»  not  sustainad 
Iqr  tha  prapoadarance  of  the  svidanec  >  that  was  a  question  for  the 
trial  eottrt.     la  this  oourt  the  question  is  whether  the  finding  of  the 
trial  oourt  ie  olearlj  and  nanifestly  against  the  evidenoe,     «»e  have 
OJKausiDed  the  evidanoe  and  do  not  think  it  is,     The  evidence  shows 
Kosenherg  is  seeretary  of  the  Ajax  Waste  Paper  Coapany,  whose  place  of 
huslncirs  is  jtt»t  across  the  street  from  vacant  lots  of  which  plaintiff 
is  tho  Xesaoe,     It  also  appears  Hoeenberg  was  Jointly  Interested  with 
ono  Boajmia  Shedroff  in  a  deal  whereby  quite  a  nunber  of  steel  stands 
wara  purchased  from  the    'world's  rair  in  October,   1934.     Hosenberg  oada 
an  arrangaaant  «^ith  the  Hayvood->wakefield  Coapany  by  which  these 
stands  ware  placed  in  the  warehouse  of  that  concern,   and  Hosenberg 
paid  the  cost  of  warehousing  the   stands,      Rosenberg  hud  an  Interest  in 
the  stands  in  that  he  was  to  share  in  profits  which  aight  be  aade   in 
the  transaction.      In  fact,  ha   testified  that  he  was  a  partner.      These 
staads  were  taken  froa  the  warehouse  and  placed  on  plaintiff's  prea- 
ises  and  ware  left  there  for  soae  aonths  over  plaintiff* «  protest. 
The  stands  ware  removed  froa  the  warehouse  by  a  truck  of  the  Ajax 
Waste  Paper  Coapany.      «e   shall  not  narrate   the  evidence  of  the  wlt- 
aessos  la  detail.      The   testiaony  of   aosenberg  and  his  witnsfses  was 
OTaslve  and  uncertain,   but  the   trial  oourt   saw  and  heard  the  witaes*es, 
aad  we  would  not  be  Justified  in  dietruOinK  the  finding. 

It  is  said  (citing  a     innesota  case)    that  an  action  for  aea 
and  ooeupation  will  not  lie  against  a  trespasser,       uoh  it  is  adaitted 
was  the   rule  at  ooaaon  law,   but  the  rule  by  etatute   in  this   state  is 
otherwise.      111,   State  Har   Hate.   19J9,   chap.   80,    51,   p.   1«M,      This 
statute  provides  that  rent  may  be  recovered  -Wwa  leads  are  held  aad 
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•••iipi*d  by  any  p«rson  without  any  ap^elal  Mgreement  for  rant,*     III. 
fffHt,   H,R,   Co.   ▼.    Thoap»»n>   116  III,   IB9;    wal«h  ▼.   Taylor.   14?  III. 
App.   40.     Tha  Judgaant  will  oa  afflmad. 

JUDOMKIIT  AFflRIIFD. 
0*OMUMr  and  MeSuraly,   JJ. ,   oonour. 
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MR,   FWCBIDIMO  JUSTICE  HATCHKTT  DKLIVKfUED  THE  OPIIIOII  Or   tMJt  COORT. 

On  Oetob«r  19,   193d,   defendant  Bachtel  filed  in  the  offlo* 
•f  thft  olerk  of  the  County  court  of  Cook  county  hlc  appeal  bond,   r«- 
•itlnc  that  September  29,   1958,    Seidaan  recovered  a  Jud^^sent  againat 
Ba«htel  before  a  Juatloe  of  the  peaee  for  vl53.&0,   from  wbiah  he 
(iaehtel)  had  taJc^en  an  appeal  to  the  County  court,     on  November  88, 
thereafter,  a  traneorlpt  of  prooeedings  In  the  Ju«)tloe  court  waa 
filed  but  no  eumnonc  waa  eerred  on  plaintiff  ae  directec  by  the 
■tatuU.      <Lawa  of  1933,  pp.   686-90;   Smith-Hurd  Anno,    ^^tata.,   ehap.   79, 
SI  of  the  act,    §116  of   the  statute;   and  «ee  Miatorlcal  i.otea,   p.  '496.) 
Moveaiber  26,   attorney  for  defendant  mailed  to  attorney   for  plaintiff 
a  Botiee   that  the  appeal  had  been  taken  with  copy  of  the  auaaona. 

tiaroh  27,   1939,   on  the   court* p  own  aotion  it  waa  ordered 
that  the  appeal  be  dieaieaed  for  want  of  proaecution.      June  g6,   19S9, 
Baohtel   filed  hie  petition  in  whleh  he   eet  up,   aMRg  other  thincs, 
that  the  appeal  had  been  plaoed  upon  a  preliminary  call  without 
notice  oontrary  to  Hule  17  of  the  County  court  and  prayed  that  the 
order  of  dieaiaaal  be  Tacated  and  the  oauee  reinatoted  on  the  docket 
for  purpose  of  trial.      Rule  17  of   the  County  coujrt  doea  not  provide 
that  oaaee  aust  be  noticed  for   trial.      It  aerely  provides  that  eaMaes 
will  be  plaoed  for  trial  in  their  order  on  the  trial  calendar.     On 
the   aaae  da/  the  court  granted  the  notion,   vacated   the  order  and 
stayed  execution  pending  the  outoone  of  th«   suit.     July  14,   1»39,   the 
eause  eane  on  for  hearing,   and  on  notion  of  defendant,   plaintiff  act 
toeing  m  court,   an  order  tfn  entered  disniseing  the  suit  with  Judg- 
■ent  for  costs  against  plaintiff. 
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July  19,   19S9,  plaintiff  ^eidmain  antvr^d  a  spatial  j^paarmo* 
bjr  his  attornsy  for  tba  purposs  as  statsd   "of  Taeating  ths  JudtMat 
ordar  entsrsd  July  14th,   1999,  and  to  sxpungs  ths  ordsr  sntsrad  oa 
J«M  20,   1999.  «     July  2ft,   1999,    aftsr  haaring,    ths  court  vacatsd  sad 
sat  asids  ths  ordsr  sntsrsd  Karoh  27,   lft39,   and  the  ordsr  of  July  14, 
1999,   and  ordarsd  the  oause  rsinst&tsd  and  diraetsd  that  s  sumoas 
issus  afainst  ths  apcellse.      'I'he  aunaons  issusd  &n<S  vss   isrirsd  on  3«id- 
■aa  July  31,   1999,   and  the  return  filed  with   the  olsrk  of  the   oourt  on 
AagttSt  9,    1999.      August  30,   1999,    ^aidaan  filed  notice  of  appeal    «froa 
ths  order  entered  in  this  acuse  on  ths  ^6th  day  of  Juns,   1999,    in  ths 
Coanty  Court  of  Oeek  County,   Illinois,   whersin  the  ordsr  entered  in 
this  oausa  on  Hmreh  2f,   1999,   diealssing  the  appeal  was  Yeoated  end  est 
aside  and  tha  eauee  est  for  trial,*  and  also   "from  the   order  entered 
in  tttis  aauss  on  the  26th  day  of  July,   1999,   vherein  the  order  of 
Marah  27,   1939,  vae  Taoated  and  set  asids  and  the  aauss  reinstatsd,  * 
The  prayer  of  the  s^paal  ie   "that  said  ox^srs  of  Juns   26,   1999,   aad 
July  2ft,   1999,   aay  h«  rsTerssd  and  ordered  Tacated  and  set  aelde  aad 
for  nMight  Goneiderad,   and  tiliat  this  causs   bsing  an  appsal  froa  a 
Justiaa  of  the  Paaoe  nay  be  disnissed  and  the  Judgasnt  of  the  Justiss 
of  ths  Peace  obtained  September  29,   1998,    be  affirmed. • 

flalntiff  eontends  that  the  orders  of  June  2«  and  July  2» 
ars  final  and  appealable  orders.      Thsre  is  no  report  of  prosssdinffs  In 
ths  record.      We  are  not   Inforasd  as  to  ths  thsory  upon  whieh  on  Juns 
26  ths  order  of  March  27,   1999,   was  Taoated.      Plaintiff  eontends  that 
it  could  only  hare  bean  by  motion  in  the  nature  of  a  writ  of  error 
coraa  nobis,   but  this  Is  not  necessarily  true,      '■rsry  prssuaptlon  is 
In  favor  of  the  action  of  ths  trial  court.      The   trial   oourt  aay  have 
been  of  the   opinion  that  on  '^arch  87,    li>99,    it  was  without  Juris- 
diction upon  a  more  preliminary  call  to  dismiss  ths  sfpsal  on  its  own 
motion.      So  far  as  ths  rscord  shows  aslthsr  party  was  pressnt  whsa 
ths  ordar  was  snterad.     Under  the  former  statuts  aasss  in  ths  Supreme 
court   (Cjn£  ▼.   Hoaaa.   79  111.   828;   aharidan  ▼.    Beardsley  et  »1. ,   M 
111.   477)   and  cases   in  ths   Appsllats  oourt   (B^ldass  snd — truotufal 


ao  6»^*^a«  i»6^i>  •ita^  "   -'»   «^<?X   ,i!l*£  xlu\  fr«*««f«*  ^ttfev* 

,^X  xlai\  1-'-  f)T4M  &»^t»#ii«  tttMo  9iil^  •Ma«  ^v* 

ac  '^^f    ^f}«    ,9&eX   «/f.  titft  out 

si    *»^»#R»  19b't0    ai<»    J^flMUMfes'     »»10«lIiI     tt^HB©'    M0^t>    t9   ttlfO   ttlMlM 

bM«:ff!9  i«iMo  *fJ^  me-rt*   o»X«  bma  •  ,X«*t»  'x*!  tst  «Kiift«  «»  l^ffA  «&!•• 
!«  n^Me  ^as  nlsn^^^   «e£SI   «ti»t»  te  tA^  dt«$  wit  no  ••«••  %t0t  ttl 

s  s«n(l  XftsqQA  (w  iMt^*'  Mtt*e  «li$9  9jufir  An*   «JNi*x«f»lftiie«  idi^u^n  ret 
«S  tXffl.  Aitt  9<?   imst  to  Btmb^  ««r  $m(»  •JNmtM*  m^ftX^X^. 

i«%<t»  te  fliM  «  te  rr«^«fi  mO  al  sol^Mt  ^  fi»«tf  •▼»<(  <ieXA<»  ftX&o»  tl 
«jt  s«Xtf|a»t*9<9  r(9V^  .9ui9  xlt'im99999m  Soa  si  «i^  tutf  .«!#«»  aw— 
•vMi  xMi  ^iv^A   X«Xat  MfT      .jTicuos  XaXv^  Wt4  lo  fi«il4Mi  «ff  10  notrsl  fll 

mrc   9$l  no  Xft«'{'ri«  s2(9  taiaisXA  o^   XXjm  x^K^^ii*^^   »^»«  «  B4M{ir  fi«i^*lA 
XA^r^aiJtJ'-    bttA  ■tfftftX'^g)   t'woo   v^j&XItm^  «11  Ki  »»c«t>  iflJt   (tV^    .XXT 


tfQ^  >»QrMrf  ^^^n  ▼.  iiicKai.  sfl  m.  App.  ma;  brrn  v.  hj 

96  III.    App,   202,   and  HallT  y.    ^iuth.   S2^  111.   App,   27).   hald  in  mb- 
•tanoc   that  tiw  eourt  was  without  JurlMiotion  to  diaaie*  aa  appaal 
or  aaka  any  ordar  in  th«  eas«  advartaly  to  aithar  party  without  hit 
eonaant  until  tha  i^pallaa  ahould  hara  baan  0ttuonad  or  antarad  hit 
appaaranea.      Boaolay  ▼.  £at|kaa,   267  111,   App,   434,    Be«ffl«  to  hold  that 
diOMisaal  for  want  of  proeaoutiOQ  say  ba  proper  tout  that  vas  not  upon 
*■  pyXi»inary  call.      Moreovar,   plaintiff  was  not  prasant  in  eourt 
wlMn  tb0  notion  to  tat  aaida  tha  ordar  of  ^^aroh  37  was  tnttrad.     Tko 
•«ly  party  oTor  whoa  tha  court  had  Juricdiotion  pertOMally  wa«  daftnd- 
ant,   who  aada  tha  notion  for  ralnatataaant.      Plaintiff's  appaaranaa 
waa  not  aatarad  until  July  19.     Plaintiff  then  otada  a  notion  to  sat 
aalda  tha  erdar  of  July  14  disnissing  the  eult,   and  this  notion  has 
)Mi«n  allowod.      Tha  notion  was  inconsistent  with  the   theory  that  tha 
oo«urt  was  without  jurisdiction  to  set  aside  the  ordar  of  Marab  27,   1939, 
diaais^ing  the  appeal  for  want  ot  prosecution.     Plaintiff's  appaaranaa 
althouj^  said  to  be  speoiel  was  a  ganarnl  appearance  and  gate  the 
court  Juriadletlon  of  his  person.     It  already  had  Juriediotioa  of  da- 
fondant  and  the  suhjeot  natter.     There  was  a  further  ordar  that  sun- 
aaao  laauo  id^loh  aaeaa  to  us  to  have  baan  unnecessary. 

In  the  absence  of  a  report  of  proceedings  we  can  not  held 
that  the   orders  appealed  from  are  final,      i>o  far  as  this  record  shows 
the  orders  are  merely  interlocutory  In  their  nature,  and  the  appeal 
will,   therefore,   be  disaisaed. 

APPEAL  DZSKISSCB. 
KoSurely,  J,,   concurs, 
0*Comior,   J. :     I  agree  with  the  result. 


^im  ml  Ml'  .  -^4^  • 


af^mt  Wxm  Mmi  ^ahj  tu^  ■%■ 


•V  ^B»u»»  iwui  «s<m  .MF<iA  .ta  m 

•  ^««  «t  »eJtjr&ts  »dt  a»Ar 

■■^Oii&^%\i-v.iji  ■■'■'' tilt ettMlSL     ,$Mmd*t9!i^atfrg  •y.&I  mo^ltom  9ii9  nitsm  mim  xttm 

.v:^»j»9«i»«na»  anm^  9T«4^  @^  «u^  d^  it«i»^»  2(»i£br  •uasi  «n«0 
X«:'--.:.'-'  •-.:•"   .Ji   yiolwoolioirni   %l^%9m  ant*  «ne^o  Mijr 


,^iiui%»-x  »£iif  Mtn  »«^SA 
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ARTHUR  IMICK,    Trust«<»   in  BAnkruptey  )  ^^ 

•f   «h«   KfltKte    of  K«ri,>^"  iMy,        /     \         )      iirt'KAj/ fHOM 


ELIZABETH  0.    irt-ILKw, 


lOIFAL  COUHT 


App«l|fantl  J    / 

/     I  )/ 

/  /  V  ;      \0f  CHICAOO. 

'ty  io^6  11.268' 


Appi 
mi,   FRBSXBZlta  jeSTICK  KATCHETT  DELIVERED  THE  OFIRtON  OF  THK  COtJHT. 

Plaintiff «   truiBt«e  in  banXruptojr,    sued  to  reeov«r  one- third 
•f  #3,000,  whitth  hie  etatenent  of  olaia  &T«r«  ojum  into  ths  handt  of 
dofendjtnt,  boiag  due  and  owing  to  the  deoe«»ed  wife  of  the  bankrupt; 
that  title  to  the  ease  paeeed  to  the  bankrupt  under  the   statute  of 
fieeeaate  and  Dietributione  (111.    f^^tate  Bar  state.   1939,   ohap.   ,^9,    91, 
par.   4,   p.  1^31}   and  the  trustee  ie  therefore  entitled  to  reoover  it. 
]>efendant  filed  an  affidavit  of  uteri te  denying  liability.     There  vae 
a  trial  by  the  court  with  finding  for  defendant  and  Jud^pnent  froa  vhieh 
plaintiff  appeale. 

There  le  praotleally  no  diepute  ae  to  the  faote.     The  bank- 
rupt If  Karl  r.   Ooy.      Hie  wife,    leabell  H.    Ooy,   wee  the   fiiter  of 
defendant,   Elisabeth  waller.     leabell  M.  Ooy  in  her  lifetiae  borrowed 
euat  of  Boney  from  her  «leter,    the  defendant.      In  particular  it  appeere 
that  in  1930  «he  borrowed  froa  her  elster  180,   and  in  1931  the   aua  of 
«900,   idiloh  ehe  agreed  to  repay  with  ^%  intereit.     Ihe  two  tittert  and 
a  brother.   Ft.   r.   Qehueter,  had  an  intereet  in  the  e«tate  of  their 
father,   eonei«tlng  of  a  principal  note  for  i*20,600  with  intereet 
•eapane,   note  and  ooupone  being  secured  by  a  truet  depd  on  Chioa«o 
property.     Tha  OTldenoe   doee  not  ehow  the  actual  value  of  thi»  eeeurity. 
After  borrowing  theee   eum?  of  noney,    leabell   ^,   Ooy  on  June  16,   1931, 
by  a  writing  under  eeal,   conveyed  all  her  right,    title  and  inter* ft  in 
theee   eeourltlee  to  defendant,   r-lliabeth  Keiler.      Mr*.   Ooy  never  paid 
elthar  prlnaipal  or  intereet  of  the   euae  loaned  to  her  by  ^re.    weiler. 
Xa  1936,   Mre.   Ooy  died  leaving  ae  her  oaly  heir*  at  law  and  next  of 


Bk'.Ii 


•.i%  mxa%»m% 


,tf»*«    ■  .1X1)   t:--  -lu  &a*  a#a«oi«Q 

■*- ;  »i®*«m3     ..-     •■.•-    (XfvSf  .q  ,*  ,^*<r 

'^,iil   «4lX  Mi&t.  ao  x^   .»   XI«t!(««T    .^^ACMi  to  *mir%   9*teii9  ^tvoFnod  t9i1k 

ni    f  ♦X*iJ    ,?  '    IX»  b9X9'nN»9    ,X«M  i^ftnu  j^l^X'VW  «  t* 

f)ii':  .eiN      ,T  ciiisXX?    ,fi!«b««t»6  o^   x^X^XivStf*   MCift 

XlsW    .vvM  ttf  UMl  otf  fevitsol  nmm   ^di   to  ^Dsn^lni  to  Imnlonltq  n.iSSl9 

to   jK«rt   fen**  »*X  **  i«niX«d  tX««  "i***  «»  »iiiir«»X  JboXfc  toO   .mM    ,dMX  ill 


kin  h*r  hunband,   Karl  F,   (k)j,   and  a  son,   whoaa  aga  and  glvan  naM  ara 
net  itatad.      Mra,   Ooy  dlad  Intaftate.      Ho  adnlnlstration  haa  baan  had 
•n  b»r  astata. 

On  Fabruary  9,   1938,   Karl  v.   ooy  vaa  adjudicated  a  bankrupt, 
and  aubaaquantly  plaintiff  vaa  appointed  truata«  of  tha  bankrupt 
•  ■tata.      In  ^aroh,   1938,   Mr.    K   f,   ?>ehufitar,   a  brother  of  f*r;   Ooy  and 
Mra.   Waller,  llqitldatad  the  truet  deed  oon«tltutlnfr  their  father** 
•atata.     Tha  ebara  of  aaoh  of  the  three  van  ^3,000.     y,rn,   'teller  and 
Mr.   5ohu«ter  talked  tofethar  about  the  natter  and  decided  that  tvo- 
thlrda  of  the   «3,000  In  amount  which  would  have  been  tbe  ahare  of  Mre. 
Ooy  (had  It  not  baan  at  signed)    should  be  used  to  purchase  life  Inaur- 
anee  for  tha  son.     On  February  Zb,   1938,   Mr.    iohuKter  drew  his  ahaak 
for  i^2,000  on  tha  ProYars  {Rational  Bank  to  the  order  of  Karl  F.   Ooy, 
•Ad  Mr.   Ooy  endorsed  It  to  the  order  of  the  Morthwastern  Mutual  Life 
InRuranae  Coaqpany  In  payment  for  such  Insuranoe.     un  Karoh  3,   1938, 
Bohustar  nade  another  ehaok  to  Karl  F,  Ck>y  for  the   sun  of  41,000,  wblali 
Ooy  at  onee  endorsed  and  dellTered  to  defendant,    ^rs.    -eller,   saylnc 
that  It  did  not  belong  to  hln.     Plaintiff  cites  authorities  to  tha 
affeot  that  the  assignment  of  June  15,   1931,   to  defendant  wa«  only  as 
eollateral  seeurlty  InTestlng  her  vlth  a  qualified  Interest.     He  eltes 
the  statuta  of  Deaeants  as  above  and  authorities  holding  that  tha  ad- 
judication of  Karl  S".   Ooy  as  a  bankrupt  Invested  plaintiff  with  the 
title  of  all  the  property  of  the  bankrupt,   both  real  and  personal,   and 
•ays,    "It  la  the  earneet  contention  of  plaintiff  that  under  the  law 
there  oan  be  no  reason  loffal  or  aqiultable  why  plaintiff,   who  brings 
this  suit  for  the  benefit  of  the   creditors  of  Karl   *-.   <>oy  should  net  bo 
entitled  to  one-third  of  the   sua  of    .3,000,   less  ths   *9B0  loan  of  de- 
fendant plus  Interest  at  the  legal  rate  of  5i   froa  February  2ft,   193«J 
•aid  aMunt  being  tM3.33  plus  interest  as  above." 

tie  are  not  able   to  agree  with  this  contention.      The  aaslgn- 
■ent  to  Mrs.    ^ller  on  its  face  was  abaolute.      It  conveyed  her  entire 
legal   Interest  In  the  estate  of  her  father.      It  we^  prepared  by  an 
attorney,   and  the  purpose  of  the  asslgnaant  nada  sons  aoaths  after  the 


.1^  ■  -.    Smik^^si  til  ';.)0«J,Sfe   «4y  '!«  fJHlitt 

*fti   alii    9»«>rJa^i*xj  c?   a»aw  o«f  feleoite    (4>»o®i«Bf*  «•«<*  »o«  :ri  i^Ml)  t«® 

v;a»Ai«tf»'%  JiO      •!«►«   •£»  lol  ••«• 

r.    !,:.;  .__.    _     _  vi  it  k«**t^^ttm  xosi  ,n!»_bam 

.    .m%m0i  it»tm  '  .      ::.--^(%Mq  el  puifs^  ••oruMaX 

•  w,    ,OC»€«.i*   1«  sftra    mtS   ^rot  xo*^    .1   I'tA^i  «*  3ioMS»  iWltlMIJ^  •fea«  tc4»0iM 

^lis-  oi  ..'OiiKf  <r«i  M&  ii  tMit 

v..    TfXis©   aii.    «...,.-.  -    ,, ,...    a«M   »^   *«««t   *»•%$# 

->?»#/.*?  t*h      ,«riK»^Wiil  .  «  tftin  l«i^    ^i:^t«»Ti»i  iS^i"***©*?   Ia^^SaXI*© 

fc^ii   .jCaiioa'S'Sss  bam   l':^^^'%   m^    ,'  ^^»a  «<f^   liis  t©  oWit 

|iC9l  f^   t»^i!i  ■;«  'i4  £a...'i  ij«g»l  »«t*  -.'.i  3«X<|  jTnA&fitt 

»  «r4)Cf«  tA  t«in»tnl  •i»J«[  :    ..   ...     ^  i9<l  fJiirQCM  £>!«« 

.    >Jttfl«)    •XtlJ    d4X%f    »JrXHrf    OJ     «>i<fA    J0«    '^♦^A    d^ 

»d;r  istlji  e    '  9cit  lo  M4KrKtf(I  •<i^  Aim   .tsmotf^A 


M«0  Of  MM/  haA  b*«n  loaned  aight  woll  h«T«  boon  not  onlj  to  Mouro 
tho  non«»ya  loanod  to  Mr«.   (ioy  by  ?^r».    >.«ll«r  but  to  place  In  Mr«, 
woll«.r  tha  ontira  property  rlghtF  of  Mro.    Ooy  In  her  fathar't  cttata. 
If  ttiit  waa  tha  Intantion  (and  tha  oara  with  whloh  the  aislcnaant  vaa 
praparad  tanda  ao  to   thcv)   than  tha  orcditore  of  tha  huaband  would  have 
no  atandlng  to  ooapl&in.     »ra,   Ooy  in  thla  aannar  would  avoid  tha  aoat 
of  adalnlatratlon  of  har  amall  but  oomplloatad  aetata,   and  the  aradi- 
tore  of  har  huaband  vould  have  no  atandlng  to  aoaplaln. 

On  tha  other  hana»   if  wa  regard   tha  aealgnaiant  ae  a  aero 
aaourlty  for  tha  payoant  of  nonays  borrovred  froa  Mre.    •ellar  by  Mra, 
Ooy,  any  Intaraat  lihloh  tha  halra  sight  take  under  the  statute  would 
be  aubjaet  to  tha  rapaysant  In  full  of  the  aoneye  loaned  with  interaat 
aa  a^^reed.     The  exact  aitount  wac  not  proved,    but  It  Is  clear  that  the 
total  BUB  with  mtereat  would  be  seTeral  hundred  dollars  more  than  Mrs. 
Waller  hae  reealved  In  dlatrlbutlon.     it  Is  clear,   we  thlnx,   that  the 
e<iultlea  between  thoffe  parties  ean  not  be  adjusted  in  a  suit  at  law. 
Neither  Mr,   Schuster,  who  nada   the  distribution,   nor  the  son,  who  In- 
directly received  %h«  benefit  of  aoitt  of  It,   are  parties  to  this  action, 

Tha  Judgsaat  will  be  afflroed. 

^SMMBlfT  M^riRNED. 

O'OeaBor  a&d  MoBurely,  JJ.,  concur. 


9$  xiMo  ten  ii»W  mviiti  IX9»  fd^lm  kmmt^l  «••*  tmA  X9am  1©  •■« 
,rt«i  Ai  softly  wr  »*tf  leU*'-    .»»<*  «rf  t**-   ••it'*  •*  A^iw©!  •"(«■«•  «it 

•Av   Jrtmvr.l?^.'-.   •-i.c<?    dG.'-ivt-  rf*Xv   «WO  •rf^   £>««)    flOiJTa^^ai   Wl^   taw   91^   tl 

.aoii  n«ilt   »*s««  »^*Ij;«i)  b4»tktmA  lvi»ri»s  «d  &.l**<w  J^«OT*#el  ^tm  sop  l«rol 
f*  Sii.m  H  si  &»9^9titJi«  «f  tea  a»9  n^Uimq,  m*a$  tt«9w9«<r  »9l$liip9 

.  ;t»s  'tofuio0*0 
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riUlfX  J.    STASTNX, 

▼• 

riUaraiS  KARSL, 

Ooil»Oll4at« 


i^p)p«Il««, 


/ 


QOHBOLphtmi  ^PRALS 


rRO¥/TH§)^  suArioh  oousf 


306I.A.  269' 


Appellee, 

MR.   JUSTICE;  MoaUHKLi  DiilLZVKMD  THIS  OPINIOH  OF   THE  COURT, 

October  &,   1929,   Pruik  J.    sitaetny  entered  Into  a  contreet 
vlth  Franele  Karel  tdlth  reference  to  the  pureheee  of  certain  dtuiree  of 
bank  etock;   tise  deal  fell  throu^^  and  each  claimed  that  the  other  wat 
in  default;  Karel  sued  ^taetny  In  the  Circuit  court  to  recover  daaafee 
for  breaeh  of  the  contract  and  the  following  day  Btaetny  wed  Karel 
in  the  Superior  court,   alleging  that  Karel  had  breached  the  coatraet. 
Karel 'e  suit  wae  transferred  from  the  Circuit  to  the   Superior  court 
and  the  eaeev  were  ooneolid&ted  for  hearing;   ha  filed  there  a  counter- 
olaia  to  the  staatny  suit,    identical  with  hie   complaint  filed  in  the 
Cireuit  court.      The  cause  wae   tried  witiiout  a  Jury  and  the  court  fcund 
afainet  Karel  and  entered  Jud{fment  against  him  for   *17,62G,28;    the 
elerk  of   the  3up«rior  court,   on  request  of     taetny,    ieeued  a  caoiae  ad 
eatie faciendum  which  wae  fiTea  to  the   sheriff  to  execute  on  the  body 
of  Karel;   Karel   filed  a  petition  asking   that   the  capias  be  quashed; 
Stastny  contested  this  motion  and  the  court  denied  it;   Karel  ap^>eals 
from  this  order  and  also  asks   that  the   Judtrnent  against  him  be  re- 
trereed  and  Judgment  be  entered  here   in  hie  favor  and  against     tastny 
upon  his  counterclaim. 
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Kar«l  MI4  Stawtny,  with  ••▼»!)  oth«r  ■•!),  on  April  6,   1M7, 
tormA  a  syadloat*  of   flteokholdors  of  tfa*   riret  National  Bank  of  B«rvyn{ 
•aoh  of  th«s«  hold  60  tharta  of   Rtook,   aaklng;  a  total  of  540  aharoai 
tho   fitoek  TOtlng  a|cro«nent  proTldod  It  nlffht  b«  toralnatad  by  a  vrltli« 
tlga^d  by  two- thirds  of  th«  partlac;   titastny  waa  aoorotary  and  Karol 
Tleo  pro aide nt  of  th«  bank. 

In  vsept«t8b«r,   19^9,    ^tastny  and  Karel  dltouctod  the  f  osal- 
blllty  of  dleaolvlng  this  ayndloat*,    buying  out  tha  ttoek  and  antarlaff 
into  a  n«v  stook  pooling  agreaisant  batwaon  thaaaalvas,   aaoh  to  taka 
ena-half  the  etook;   this  resulted  In  the  acrataant  dated  Oetober  6, 
X929»   idkieh  ie  the  basie  of  thia  litigation.      It  reeltes  that  Karel 
has  reeeived  113,000  fron  ^>ta»tny  to  apply  on  the  purohaae  of  ftoek  in 
the  First  Mtional  Bank  of  Berwyn  for  atastny  until  he  (Stastny)  held 
196  ^ares,  and  Karel  agrees  "to  get  and  deliver  then  to  said  Frank  J. 
Stastny  for  the   same  aaeunt  for  which  I  purohase  then;"  no  oonnissiens 
are  to  be  eharged.   stastny  to  add  to  the  196  shares  the  60  shares 
wfaioh  he  then  held«   the  prioe  to  be  paid  for  the  ntook  purchased  not 
to  exceed     190  per  share  without  first  oonsultlng  each  other;   Karel 
also  agreed  to  purchase  an  additional  amount  to  his  present  stock  so 
that  hie  total  aaount  would  equal  the   stook  of   'stastny,   or  266  shares. 
The  total  aaount  of  both  holdings,   or  610  shares,    "idiloh  is  over  tOi 
of  said  bank  stock  is   then  to  be  pooled,   and  a  syndicate  or  partner- 
ship agreeaent  to  be  drawn  and   signed  by  both  persons  herein  ■entloaed,* 
to  take  effect  on  or  before  NoYember  16,   1929.     The  purpose  of  the 
syndicate  was  to  have  the  controlling  vote   In  the  bank.      The  contract 
proeeede,    -If  we  should  fall  to  agree  to  the  wording  of  the   syndicate 
agreeaent  then  we   shall,   each  of  us,   take  our  shares  of  etook  pur- 
chased,  paying  1/2  of  the  total  cost  of   same.  -     For  the   faithful  per- 
forMUice  of  the  agreeaents  the  partiee  bound  theaselves  each  to  the 
•ther  in  the  penal   sua  of  120,000,    'fixed  ae  liquidated  daaages,    to  be 
paid  by  the  defaulting  party.  •     Thie  wae  signed  by  both  Karel  and 
Staetny  In  the  presence  of  witnesses, 

Karel   eaye  he  purohased  196  chares  ef  "took  at   .190  a  share 
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f«r  ^tattny,   tsndsrtd  th««  to  3tA«tny  and  r*qu«tt«a  his  to  vntor  Into 
tho  ojradloato  aerooment  and  to  pay   to  Karol   th«   sua  of  «2«,0B0,   whloh, 
vlth  a2,000  alroady  paid  by     tattny,    oonptltutad  th«   total  purohatt 
prioa  of  tho  19fi  tbaroa;  that  the  partl««  oould  not  agro*  at  to  tho 
wording  of  tha  sxndicata  agraaauint;   that  Staatny  rcfuaed  to  entax   into 
tta*  agr«o««nt  and  r«fu««d  to  pay  Karol  j;26,060,   although  Karol  offorod 
to  dallTor  to  staatny  tha  195  aharoa  of  atoek  ao  purehaaad  by  hU  for 
ftaatny  upon  tht  paymant  of  thla  aaount;   that  tharoaftar  tha  Firat 
national  Bank  of  Sanom^eloaad  in  JMM,<^SSr,  a  raoalTar  waa  appointad 
and  an  aaaaeanant  nada  upon  tha  aharaholdars  of  tha  bank  and  a  J«dg-> 
awnt  waa  raeoirarad  against  i:aral  for  $9,750  upon  tha  105  aharaa  of 
at««k  Karal  had  purohaead  for  ^^itaatny.     Karel  olalaa  that  :taatny  la 
iadobtad  to  hla  In  tha   aum  of  ^34,800  with  Intaraat,   which  is  425,060 
pint  tha  «aoant  of  thla  judgflwat. 

Staatny* a  ooaplalnt  allagae  tha  exaeutlon  of  tha  agraaaaat 
of  Octobar  5,  1939,   tha  payment  by  his  to  Karal  of  US,  000  and  tha 
agroaaiant  of  Laral  to  purohaaa  an  additional  amount  of  stoek  to  aaka 
hla  holdlnga  aqual   to   that  of  Staatny,    to  wit,   256  aharaa;    that  Karal 
purohaaad  tha  a  took  but,  although   'tastny  of  farad  to  pay  Karal  tha 
balaaea  dua,   Karal  failed  and  naglaotad  to  turn  ovar  to    staatny  tha 
tiiaroa  of  atook  purqhaead  by  Karel  for  hln.      Staatny  aakad  Judgaant 
in  tha  auR  of  irao.OOO  ae  llc^ldatad  damagaa,   or  in  tha  altarnatlYa, 
«12,000  with  Intaraat. 

Gounaal  for  ^Haatny  aaaarta  that  no  atook  at  all  waa  pur- 
ehaaad by  Karal  for  ^'taatny.      Tha  raoord  doaa  not  aupport  thla   ttata- 
■ent.     Tha  avldenoa  ahowa  tautt  Karal  purohaaad  atoek  froa  aoaM  IS 
atookholdarp,   raaglag  In  aaounta  froa  4   aharaa  of  atook  to  60»     The 
avldanee  went  Inte  theee  purohaaaa  in  detail.     The  «took  ledger  ae- 
oounta  m  the  bank  ahow  the  aalea  of  tha  aoTeral  p«raona  to  Karel  and 
the  oertlfioatea  aold  and  datea  of  the   tranafera;   alao  the  oertifleataa 
and  ataek  book  atube  with  the  datea  of  aalee  upon  ewery  oartlfioate 
purohaaed;   alao  Karel'a   ?tocX  lad«rer  aeoount  in  tha   bank  ahowin<c  th« 
datea  of  theee  purohaaaa;   alao   the   apeolfle  atook  oartlfioataa   iasuad 


1  i^t«*^  laie  imulk     ,xi*^H»it     lot  &«»«it9^«B<3:  Aftd  l^^aS.  loot! 

■:pw^^;.:x^,,    ,,  I    .w  ;..vi<-.    '  .-...^    .■       -r,    iso«    «{#    si  Mill  d*   fr»#tf«4«l 

"^^l  «X^  t*  fimeam  «tft  titXQ 

^i»i»sfl«4»1!!|«  airf?   t©  iHii>»©»it®  •ri»  JM»s«XX»  7»JtJsJ[<«pM0  9*iat««f«:^ 

Mf^  Mm  (!lDO,$Xi  to  l«<Me^  0»  aid  tiT  #i«HB«^<S  mU   ,«M^  ,«  ««tfd#oO  !• 

^^•»#  t»  tjutf  of  Ijurp*  oiaiJblMl  oitf 
^    ,.  .    .      itnm9t»£M  ,fMf  :f4Mtfi  ociy  ifcoooifwuiq 

«l#  tfi»i«f^  et  10T0  mt3#  o?  hfif^iftx^m  bn»,  b»lt»\  ivua  ^ttb  oomXatf 
Sn^sm^vi  ht*]lttA  %ai»»$&  •isid  tot  Iwind  x^  ^oaaO^HXtfcf  alooli  to  S9*uUli 
tAvi^dft'io^fa  «H9  rri  -to   ,iK«3MMii  &o^«feli^iX  «o  O00,osr%  to  mtm  ontr  lU 

•^ffS^«    9i^    ^10qt;|0«    900    Of^O^  »lO0O^   OtfP       ,\»$B*9B   not    Is-^IAX   tKi   iMMJtffO 
<SX    OttOO    ffi9<tt    J[OOtf»    ^0«AliOV«<|    XO^ttX   $J»Ci»    OWOlfii    OOOOi^iVO    Olff       .^AHMI 

Off?  !^^«d»  »  »«rit  affOfOttft  nl  iiatHiun!  ,iino6X<trtilon»o 

•oo   t  !.)ji^$r    icct".    ^i.l      .li«^«fr  111  oooodoTifq  o»«iitf  o#ni  ^now  ftOHOftiTo 

too   .tv7H4  e^  «no«<K<«q  Xitnovo*  mttf  to  ooXoo  oill  «o4o  3laa4  odif  ni  otmioo 

totooiti7<xA9  «dJ  00 /»   ;«*xot«fiA<ff   <siaf7  to  ootAft  Ano  AXoa  aotooill#*i09  «4r 

otooiti#«c«»o  Ttoro  noqo  ooXoo  to  oof a»  .«ft  ;diriv  o<ijtrts  iiood  iloo^t  teo 

^jlf  9(iived«  iiutf  •tii  nt  vawoooa  lo^ftoi  aiooto  o^Xowia  oabi  ^JbooMlrsiRi 

^otfoei  ao^ooitirioo  jC9o;r»  oitif«*'jra  mV  ^wi^  toMAdowrq  ooodf  to  ootoA 


to  Ma  upon  %h»  eaneelatlon  of  th»  o«rtlfloat«i  puroha««d.     Ail  of  tho 
doeuMfitB  in  tho  oaso  ihow  bojrond  any  roatonabl*  quastlon  that  Rarol 
pmrohaaod  tho  ftoAk  aa  he  olaiat. 

Counsal  for  stastny  eonttrnds  In  hit  brief  that  Karol  rof ueod 
to  lot  Staotnjr  havo  his   stoek;   staetny  and  hit  brother-in-law  Mr, 
Zma  tostlf  led  to  thlt  offoot,   lAillo  Itarol  and  Frank  Petartalka,   who 
tlgnoA  aa  ono  of  tha  witnosaae  to  tho  asroeownt  of  uetobar  8,   t««tifi«d 
that  Karol  had  the  etook  roady  for  Stattny  and  offered  to  perfom, 
Karel  testifiod  that  KoTenber  15,   1928,   he  offered  itaetny  oertifioatot 
aggrogatlBg  195  oharoo  and  roquoetod  Btastny  to  pay  hio  the   eua  of 
$af,050  and  aeoopt  delivery  of  the  196  eharoe.     3tattny  declined, 
glTlilC  ae  hie  excuse  that  hie  attorney  had  not  ooapleted  drawing  the 
"traet  afrroeaent. "     Moreover,   Stastny  in  the   second  oount  of  hie  aaondoA 
oom>laint  alleged  under  oath  that  on  that  date  Karel  had  requested 
Staotay  to  pay  hla  the   sua  of  128,050.     11116  ie  hardly  oonsiitent  with 
tho  elaia  that  Karol  refuted  to  turn  over  theee  shares  of  stock  to 
staotay, 

Btaetay*6  oouneel  is   evidently  basing  the  claim  of  non- 
perforaaaoo  upon  the  fact  that  KazN)l  did  not  physically  and  uncondi- 
tionally toador  the  certificate t  to  staetny,     when  Larel  purohased  the 
fftook  froa  ta^e  various   stookholders  he  made  an  arrangeoient  with  the 
Katioaal   Bank  of  the   Hepublio   to  secure  a  loan  upon  theee  certificates 
in  a  sufficient  anount  to  pay  the   telling  stookholders  oath  for  their 
certificates,      Karol  also  aade  an  arrangoaent  with  the  bank  whereby 
upon  the  payaont  by  stattny  of   the   ^25,050,    repreeenting  the  balance 
doe  froa  hla  (after  crediting  n2,000  paid)   on  account  of  the  196 
tharoo  at  #190  a  share,    this  stock  would  be  released  froa  the  collateral 
loan  and  doliverod  to  stastny,      Stastny  was  told  of  this  and  acquiesced 
in  this  arrangoaent,   saying  that  after  a  while   'vo  oan  go  down  to  the 
National  Bank  of  the  Republio  and  eloee  the   deal  there.  •     a  Mr.   Killer, 
an  officer  of  tho   National  Bank  of   the  Republio,   was  tendered  as  a 
witness  to  prove  this  arrangoaent  with  the  bank,   but  the  eourt  ia- 
properly  tustalnod  objections  to  his  testiaony,   but  the  arrangeaent  was 
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miffieicntly  proy«d  by  th«  t«ftiaony  of  Karol, 

Und«r  the   oontraot  b««v««n  the  partlet   th«r«  vat  no  obllga. 
tioa  upon  K*r«l  to  pay  out  of  hit  own  pookst  for  th«>  purohaao  of  tho 
■Iwrot  of  steok  for  3t&ntny,     M«  only  agrood  to  *gtt  and  dalivar  than 
to  said  Frank  J,   Stattny. "     It  oould  hardly  ha  tzpaotad  In  auch  trana. 
aotlona  that  Karal  would  carry  thaaa  oartifloatta  with  bin  phyaloally. 
Staatny  did  not  carry  out  thle  arrangeaont  with  tha  Bank  of  tha 
Aopiiblio  to  pay  ^26,000  and  taka  In  hla  aharaa  of   atook« 

Tta«  drafting  of  tha  ayndieata  or  truat  agraenant  batwaaa  tha 
partita  waa  finally  ooBpleted  In  January,   1990;  Karal  pointad  out  two 
objactionabla  featur^a  -  one  that  required  two^thirda  of  tha  partiaa 
to  tha  Agraamaat  Tote,   tuhereaa  there  were  only  two  partiaa  to  the 
agrooment  in  e^ual  aharoa*  •  the  other,   that  the  draft  provided  for  tha 
Aepoait  of  00  shares  of   atook  on  the  part  of  both  partiea,  with  the 
penalty  for  noh'-performanee.     staetny  weald  not  agree  to  changing  theae 
provlaions.     Earel  then  auggeated  that  3taatny  take  hit  ahare  of  the 
•toak  and  pay  Karel  the  money  for  tbla  In  accordanoe  with  tha  agreement. 
Stattay  atated  he  vaa  going  to  take  a  trip   to  Florida  and  would 
atraic^tan  the  natter  out  upon  hie  return.     In  February,   1930,   Karel 
eauaed  to  be  tranaferred  to  staatny  60  aharea  of  thla  bank  etook,  whiah 
vaa  the  approximate  amount  of  etook  purehaaed  by  ILarel  for  ^naetny 
vith  the  113,000  given  to  him.      Btaatny  refueed  to  acMpt  thla. 

S«bae(|ttently,    in  Oeoember,   1930,    there  waa  a  aerger  of  the 
rirat  Matiemal  Bank  of  Berwyn  with  three  other  banks  in  i3erwyn.     At 
tliat  tima  Karal  again  naked  Jtaatny  for  the  purohaae  price  of  the 
atook  purehaaed  for  him.      Staatny  refueed  and  InRlated  on  the  repayment 
to  him  of  the   aum  of   ^12,000.      Bixty-four  aharea,   the  equivalent  of   the 
aharea  purohaaed  with  the  #18,000  were  withheld  from  the  merger  and 
were  produced  upon  the   trial  uneaneeled  and  atill  appear  upon  the  booka 
•f  th»  rirat  National   Rank  of  Berwyn  aa  uneaneeled, 

Tha  oonaolidated  bank  failed  in  June,   1932;   the  receiver 
breu^t  auit  against  larol  and  the  other  etookhaldera  upon  their  atock- 
holdere'   liability,   and  Judgment  waa  recovered  againat  Karel.   A  part 
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•f  thlB  JudgMUt  vm8  an  •■••«ra«nt  against  Kf(r<»l  upon  the  19B  aharot 
iiiil«h  Stavtnjr  had  afrtad  to  pay  for.      Thla  anountad  to  49.760. 

We  hara  notad  only  tha   aallant  polnta  at  iasua,     Thay  ara 
quaatlona  of  faet  and  tti«  avldanoa  Introduoad  ahould  haira  \>ean  oonfinad 
to  thaaa  quaatlona.     On  th«  contrary  an  extraordinary  naaa  of  !•- 
■atariia  and  irralevant   testlnony  was  Introduoad  on  bahalf  of  '>taatny. 
Th*  trial  oourt  eoaaiantod  upon  thl«,   rapaatadly  stating  that  tha  raoord 
vaa  haing  filled  with  innaterlal  nattere  and  reversible  error*.     Tha 
trial  wat  oowMnoed  MOTember  3,   1933,   and  did  not  oonolude  until  Maroh 
6,   19S9. 

The  brief  filed  on  behalf  of  ataetny  ie  not  helpful  and  in 
■any  reapeatc  is  eonfuelng.     A  eerlee  of  vhat  ie  daeignated  as  "graphs* 
la  inserted  In  the  brief.     Counsel  for  Karel  properly  desoribes  these 
an  "unintelligible'*  and  *a  easterplece     of  eonfueion.  **     These   "graphs' 
tend  to  support  the  ohax^  that  they  Illustrate  the  confusion  ^ioh 
penraded  the  trial  and  how  the  trial  oourt  was  led  from  the  simple 
issues  of  the  oaee  into  a  trial  of  false  Issues,  which  finally  led 
title  oourt  Into  an  erroneous  Judgaent. 

Counsel  for  Karel  attack  the  iseuanoe  of  the  capias.      Our 
een«luslon  that  the  Judgaent  agninst  Karel  auet  be  reversed  makes  it 
maneaessary  to  dlecuae  this  point.     However,   if  this  were  the  only 
point  in  the  case  It  would  be  neoeesary  to  hold  that  the  capias  was 
iaQ;>roperly  Issued  under  the  recent  decision  in  Inigallg  v.   -iaklios. 
873  111.   404. 

We  hold  that  Karel  was  not  in  default  on  the  oontraet,  and 
tha  Jttdgmnt  against  hin  la  reversed.     The  cause  i»  remanded  with 
direotion*  to  expunge   the  special  findings  of  fact  fro«  the  Ju<igaent 
order;    the  order  entered  June  IB,   1959,   denying  the  petition  of  Karel 
to  quaah  the  body  capias,   and  the  order  of  June  16,   1939,   directing 
the   sheriff  to  prooeed  to  serve   the  capUs  are  reversed  and  the  caus*^ 
is  reaanded  with  directions  to   the  Superior  court  to  order  the  $fp\ff 
quashed,      via  find   that     taatny  waa  the  defaulting  party  froa  his 
obligation  under  thr  contrnct.      The  contract  providad  that  tha  penal 
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•Ml  of  $80,000  thall  bt   "flxod  «•  ll<;ulAAttd  Iabak**,   to  b«  p«i4  ^ 
tiM  AofAUltliif  party,  *     Ja4pMnt  vlXl  th»r«for«  bo  vntored  in  thli 
••urt  Affftlntt  frmfik  J.   stastny  and  in  favor  of  Franolt  Kartl  in  tha 
amount  of  Iffi0,000« 
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O'Connor,     .J.,   And  Hfttehott,  J.,  oonour. 
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306  I.A.  269-^ 

MR,    JUSflCE  MaOUftKLX   WSLIYEHSD   THE  OPIMION  Of  THE  COUnt. 

Plaintiff  appeals  froa  an  adveme  Juilgownt  in  a  easa  trla4 
Igr  tha  eourt  without  a  Jury. 

Re  alleged  and  testified  that  on  January  10,   1938,  he  pur- 
•ihased  a  tioket  at  Kankakee,   Illlnoie,   for  paeeafe  to  Chioago  on  one 
•f  defendant's  buses;    tliat  he  had  with  hia  a  seek  of  furs;   that  he 
Infemed  defendant's  agent  or  steward  in  oharge  of  hagfage  on  the  hus 
that  the   sack  oontained  furs  ralued  at  ^500;   that  It  w&i>  agreed  be- 
tween the  parties  that  defendant  would  oheek  the  saak  as  baggage,   and 
plaintiff  delivered  the   seek  to  the   steward,    reoeiTing  defendant's 
baggage  oheok  thorefor;    that  upon  his  arrlTal  in  Chieago  he  preeented 
his  elaia  oheok  at  defendant's  terminal  and  was  told  the  bag  eoald  net 
be  foiuftd  and  on  deaand  it  has  tierer  been  delivered  to  hia.     He  elaia» 
that  the  aarket  value  of  the  bag  was   iSOS.lO,   and  asked  for  Judgaeat. 

Plaintiff  introduoed  in  evidenoe   the  elaia  oheok,   vhioh  on 
one    side   reads,    "PABBI^MaSlH'S  CLAIM  CHECK  -   FOKi'   404  CHOC  -  Present 
thie  olain  eheek  and  elaia  your  bacg«C«  a^  Chieago,    111.   -  Baggage 
Liability  »2B.OO  -  Head  Other  UAe  *  Ho.   183496.  *     On  the  other  side 
are  the  words,    "MOTICC  TO  FASSEJaaiuA.  ••     llMn  follow  words  Halting  ths 
liability  of  the  ooapany   to   »g»,    and,    'i'asBeng«»re  ere   c*ution«»d  to 
4UiB   baggage  at  deetination  shewn  on  faee   of  oheek  iaaediately  to 

Ofteld  pa/Boat  of  storage  oharges.   -  Issued By....   p's  £x  2  id 

Btovard  or  Driver." 

i'laintiff  says  that  before  the  bus  r«aohed  Chieago  he  asked 
the   steward  wiMther  he  could  leave  his  bag  at   the   terainal   in  Chieago 
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•bA  g%X  It  lat«r,   and  was  told  it  would  b«  all  right  to  do  so;    that 
aftar  reaohln«  Chleago  and  doing  his  arranda  ha  prenantad  hl»  olaU 
obaok   to  the  biics*<«  aaatar  and  wan   told  that   the  bag  was  not  there 
and  to  oall  battk  later.      Plaintiff  called  baok  seyeral  tlaet  but 
mtfr  got  hit  bag. 

Arnold  Hodo,    the   atevard  on  defendant*!  line   on  the  oooaelon 
In  question,   denied  he  had  any  eonvereation  with  plaintiff  or  took  a 
bag  froB  him  and  put  It   in  the  rear  of  the   bus;    said  he  did  not  tell 
hia  the  bag  would  be   safe  with  hla;   he  also  denied  haTlng  Issued  tho 
•laia  oheek. 

^feiriUmt*e  prlneipal  defense  was  that  the  bag,  or  gunigr 
saek  of  furs  was  Borohandise  and  not  baggage,   and  therefoi*e,under  the 
deeiclone,   defendant  was  not  liable, 

fbe  trial  oourt,   vho  heard  and  sav  the  wltneFtees,   was  of  the 
opinion  that  plaintiff  had  the  elaiia  cheek  introduced  In  evidence  aad 
that  it  represented  eoaie  bag.      The  court,   however,    euttalned  defend- 
ant's eontention  that  the  bag  eontsined  nerehandlse  and  was  not 
baggage;    that  defendant  had  no  notice  of  this  and  under  the  decided 
•aees  defendant,   under  the  oireuastanoes,   can  not  be  held  liable  for 
the  lots  Bf  Berohandise, 

Th«t  defendant  is  a  ooaaon  carrier  in  the   state  of   Illinois 
is  not  disputed,   and  the  law  aeeme  to  be  well   established  that  baggage 
eonsists  of  those  things  that  may  be  necessary  for  the  conrenlenoe 
and  comfort  of  the   trareler,    sueh  as  clothing  and  other  pereonal 
belongings.     A  ooBoon  carrier  ie  not  responsible  for  the  loss  of 
Borohandioe  other  than  baggage  unless  it  aeeepts  the  baggage  or  bag 
with  notioe  of  the  fact  that   It  contains  merchandise   and  not  baggage. 
In  Miohifcan  Central   a.    Co.    v.    Carrow,   73  111.   34a,    the  court  defined 
"baggage*  as  a  trunk  or  yallse,   eoaaoaly  used  for  the  transportation 
of  wearing  apparel,   but  If  In  faet  the  receptaele  contains  ic^rehandise 
the  traToler  is  guilty  of  such  fraud  as  to   absolTe   the  carrier  froB 
the  liability  of  an  insurer.      Tha  caee  also  holds  that  the  law  ia- 
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pos»t  ao  otoll^Atlon  upon  the  e*rrl«r  to  «ak«  any  inqulrj  as  to   tho 
toatoato  of  tho  parcal  and   that  whan  tha   travalar  praa«nta  a  parool 

I,   vh<»thor  eontalnod  in  any  *oonvoniant  «ode  of  carry Inf 
to,*  It  la  upon  tha  laplled  ropreaantatlon  that  It  oontalna  only 

Tho  oourt  hold  that  tho  contract  for  carrying  wr^a  ■iaply 
for  pooaaco«   with  tha  usual  personal  hagg««o  of  th«  trarolrr. 

This  holng  tho  law,    the  question  for  the  daterolnatloa  of 
tho   trial  court  vaa  whftther  to  aooept  plaintiff's  statenent  that  ho 
aotlflod  tho  etoward  that  hit   sack  contained  furs  or  aerohandlso  aad 
the  doalal  of  this  by  tho  steward.     The  court  said  he  found   'nothlag 
la  the  reoord  to  show  that  they   (the  defendant)  know  that  this  was 
furs,   nothing  there,** 

Plaintiff  argues  that  ao  troToler  would  earry  personal  ef- 
foeta  la  a  guaay  saek,  which  would  of  itself  glTo  aotloo  to  the  carrier 
that  It  va«  not  poreonal  hagsago.     Plaintiff  testified  that  he  wont  ln> 
to  defendant's  ha^aga  rooa  in  Chloago,  %^ere  there  were  eeveral  other 
gitmiy  aa^s  «teloh  had  heen  ehoeked,  and  felt  thea  to  dotemlae  whether 
it  vae  his  aaoK  or  soaoone  oloes,   thus  ladleatlng  that  haggago  in  soae 
iBstaneoa  wae  carried  In  guaay  eaoks. 

The  trial  court  Is  presuaed  not  to  have  ooncldered  any  la<- 
eoi^tont  oYldonee.      Full  opportunity  vaa  given  to  oross-exaalne 
4«feBAaat*s  wltnosees  and  the  wol|^t  and  oredlt  to  bo  glvoa  the  testis 
■eay  woro  for  the  trial  court,      v.'o  oanaot  say  that  Its  oenalusloa  was 
against  the  aanlfost  welf^t  of  the  ovldoaoo  and  the  Judgaent  will 
therefore  be  affirmed, 

JOMMMT  AFPIJOIID, 
0*Goaaor,   P,J,,  aad  Matehett,   J.,   ooaour. 
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CIRCUIT  COURT, 

-      COCK    GOUNn, 


JUSTICE  O'COWIOM   DKLIVSHK©  THK  OFISIGK  OF  Tttb.  cou  rr. 


Vletor  a«jrtoll,   ii^r. ,   &a  gtt«rdl&n  of  the  ettat*  of  hl»  alaor 
•on,  f ll«d  a  petition  la  tfaw  liquidation  ault  foeklng  to  bavo  tlM 
olalm  of  Idle  guardl&n  for  ^fSfSOO  allowed  atx  «  ol&ia  to  b«  paid  out 
of  tha  aesate  whloh  wei^e  deposited  by  the  Union  Bank  of  Chleago  vlth 
th0  Auditor  of  lHi1»lle  /usoounte  under  the  proTlsions  of  the  Trust 
Conpaales  aet.      (Pare.    287  to  304,    Ghap«    32,    111.    ^ev.    nuts.   1M9. ) 
Enrry  »,   apellbrlnk,   at  reoelver  of  the  hank  which  is  beln^r  llquidaUd 
by  the  Auditor  of  ^^blle  Acoountc,   filed  hie  answer  to  the  p>etltion. 
The  natter  was  referred  to  a  naeter  In  chanoery  who  took  the  sTldenee, 
■n4e  up  hie  report  and  reoonaended  that  the  olalai  be  disallowed  and 
the  petition  dlenlsped.      Afterward  a  deoree  was  entered  In  subsUnUal 
OOiq;>llanoe  with  the   reoonnendatlon  of  the  aaater,   and  the  guardian 
nppeale. 

The  reeord  dlseloees  that  Victor  Bartoll,    ^r. ,  was  ap* 
pointed  guardian  of  hie  nlnor  son's  estate  and  had  reeelved  «7,I00 
for  pereonal  Injuries  sustained  by  the   son.      There  was  a  balanoe  of 
«4,676.60  In  the  estate  pendlnK  in  the   Probate  oourt  of     oak  county. 
The  Boney  of  the  nlnor  was  on  deposit  with   the   Continental   Hank  in 
Ghienco  and  It  wna  sought  to  haye   >Z,BOn  of  It  Invested  so  as  to 
draw  Interest,     doorge  r.    Ki^elbrelt,   an  attorney  at  law,   represented 
the  guardian  and  the  evldenoe   tsnds  to  show  that  h#  was  looking  about 
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tmr  «  proper  InvestMnt.     Th»r»  it  som  •▼id«ao«  thut  hm  looked  ot 
••▼•pal  pUe^M  of  property  with  a  vUv  of  invootlnf?  th«  )3,B00  but 
th«y  w^r«  found  ttntatiBfAetory.      In  thlP  oomwetlen  h«   ipoke  to  an 
•ffioo  aeoooiatc,    Harry  Ulngorlok,   who  adTl»od  hi*  that  ho  had  a 
•liottt,   Harold  K.    B«a«h»   who  apparantly  wao  a  roal  ottat*  brokar  aad 
who  froquontad  the  offio*  in  hie  butlnaat  doallnga  with  UiBgorlok. 
Engolbomit  wa«  introduced  to  a«ach.     Aaong  othor  things,   aoaoh  oub- 
■Ittad  two  lots  of  Taoant  raal  eatat«  which  he  r«pr««ont«d  w«r«  own«4 
hw  Sdward  ^oLoughlln  who  apparently  d«flir«d  a  loan.     'm«r»  app«ar  la 
the  r««ord  photoetatle  ooplee  of  two  lottars  dat«d  May  6,  1931,  om 
of  «iileh  purports  to  have  been  written  by  a  man  In  the  real  eetate 
■ortca^  biiala«ee,   addreeeed  to  Beaeh,  and  the  other  by  a  aan  la  tho 
lav«etBcnt  buelnees.     One  of  thea  appraieee  the  property  at  »9,000 
aad  the  othar  at  .iS,7S0.     To  aake  the  loan  it  was  deoided  that  Hm 
property  be  eonvoyed  to  the  Union  »aaK  of  Chioafo,  as  truetae,   kgr 
MoLoughlln,   and  the  bank  exoeuted  a  tniat  de«d  on  tha  property  ••- 
•urliHi  the  prlnelpal  aad  eeiQ>on  notaa  tdilob  it  wae  to  elga,     Aocaat 
4*  19S1»   HoLoughlin  ereeuted  a  dead  eonvoyiag  the  property  la  tmet 
t«  the  bank.     Qn  the  saa«  day«   ^n^lhreit,   aa  a  notary  public,   took 
Mol^eughlia**  acdcnewl*dg««at  to  the  deed.     Thie  deed,  however,  wae 
aot  filed  for  roo^rd  until  Oetober  e?,   1931.     August  10,  1931,   the 
bank,   by  itR  preeldant  and  aesietant  eeoretary,  executed  a  trust 
agreement  whieh  recited  that  the  bank,   as  trustee,   was  about  to  take 
titla  to  the   two  lots  in  question  and  that  when  title  wae  so  taken, 
it  would  b«  hald  for  the   "ultiaate  ue«  and  benefit"  of  <  arold  h. 
Boaeh;   that  the  bank  would  deal  with  the  property  <*oaly  vhea  author- 
ised to  do  eo  in  writing**  by  Beach.     August  11,   1031,    the  bank  as 
truotoo,  exoout^d  a  truet  deed  conveying  the  property  to  the  chioago 
Title  and  Trust  Coi5>any,   as  trustee,    to   eeeure  peyaent  of  tha    ;3,fOO 
aote  aada  by  th«  bank,   as  trustee,   due  three  yeara  after  date  vilb 
interest  at  6  par  cent  per  annua,   payable   seal-aanually.      The   trust 
deed  was  executed  on  behalf  of  the  bank,   as   trustee,   by   Its  vioe 
president  aad  aeeistant  eeoretary  and  aakaowledged  by  thea  on  the 


(f 

»tt^   «ii    -.--r**^  *  itf  'i»iiJe   «iJt    ■—-        '---^-    '••'    '•■-■^-^*!&fe«    ,»»»fflR»^  •^•%t^«« 

.<i%a  innAitotq  nil  \tf   ,jUuKf 

~'\c.  /.ifia'    s*%^^^%'4   tt,^   ^4iw  Xi»#x.  ^Xb'Ott  Aii«Mf  »£i#  y«/tl   ;da«tifl 

,"    ^"-.jt      ,dM«&  t*  •jiaitfl-nr  Ai  ot  oft  o#  A«al 

mU  fl«  •'vt»^!J  to  ;tioA  hiut  ^i»ttrso«ii  fflA^«la«4A  Ana  fn«&li*n:q 


MM  day,   Aucuat  11,   1»31,   tout  wa«  not  tllmA  for  rooorO  until  oetebor 
to,   1931,     At  th«  ti«e  of   th»   ezooutlon  of   tho  truet  dood  tho  bnnk,  aa 
truatoo,   by  its  no*  proaldont  and  aaaiatant  Keerotary,   exaeutad  tha 
prinolpal  nota  for  ii?i,bOO  and  aix  Intaraat  ooupons  for  ^106  aaah. 
Aiiguat  le,  1931,   Baaoh  wroto  tha  bank,  aa  tnintaa,  authorLting  and 
dirootlni  It  to  axaouta  tba  prinolpal  and  ooupon  notaa  In  wtalab,  aaang 
othor  tMn|i;a,  h«  said:      "Tha  trust  daad  la  to  ba  dallTorad  to  tha 
lUMtaraignod  who  will  raeord  and  ordar  a  continuation  of  tha  titla  and 
vqpon  roeaipt  of  tba  proper  papom  ahowini;  tbat  titla  la  in  you  aubjaat 
to  tba  aboT«  trunt  daad  you  ar«  to  daliver  tha  caid  notaa  to  tha  uadcr- 
•ICiMd.  • 

Aoguat  18,   1931,   F^Hgalbrolt,   aa  attomay  for  the  guardian  of 
tha  aatata,  preourod  an  order  to  b«  enterad  by  the  Probata  court  in 
uhleh  it  la  roeitad  that  the  guanilan  ^preeante  hie  petition'  froa 
whieh  it  appaarad  thst  January  \^,   1931,   tha  Frebata  oourt  approved  of 
a  aattlaawnt  for  <^7,SKX)  in  payment  of  tha  pareonal  injuries  euffered  toy 
tha  Minor  in  Oetobar,   1929;   that  the  court  had  approved  diabureeaaata 
froa  thia  Monay  leaYlng  a  balanoe  of  i4,»76,60  which  waa  to  toe  da- 
poaitad  in  the  Continental  Bank  in  the  naae  of  the  ainor,    there  to 
raaain  until  the  further  ordar  of  the  court j   that  the  court  had  adrieod 
that  tha  Bonay  be   inveatad  ao  ae  to  draw  int«r«>et.     Tha  ordar  further 
raeitaa  that  it  appearing  to  the  court  that  tha  union  Bank  of  Chiaago, 
aa  true  toe,   had  applied  to  the  guardian  for  a   loan  of   *5,5O0  for  three 
yeara  and  to  aaoure  payment  of  the  loan  had  exeeuted  ite  principal 
rroaiaaory  note  and  ooupona  dated  Auguat  11,   1631,   due  three  yeara 
after  date  and  to   aaoure  tha  payaent  the  bank  had  exaeuted  a  tniit 
deed  to   tha  Chicago  Title  and  Truat  Coapany;   that  the  gwardian  had 
aaunad  an  inveatigation  to  ba  aada  of  the  value  of  the  t%«  loto  eon- 
vayad  by  tha   truat  deed  and  that  they  were  worth  not  lee  a  than  411,000 
and  "It  further  appearing  to  the  c;ourt  that  »aid  preaiaea  are  protected 
by  a  guarantee  policy  ieeued  by  the   Chicago  Title  and  Trust  Coapany- 
and  that  the  traet  deed  waa  a  firat  lien  on  the  praaises;   that   the  ainor 
would  not  ba  of  age  during  the  three  yeare,   it  was  ordered  that  the 
■oney  be  drawn  froa  the   bank  and  the  loan  aade. 
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August  6,    1952.   B«Mh  wret«  a  letter  to  the  bank  Mithvrlgiag 
and  direetliiff  It,  under  the  tniet  agreenent,   to  deliver  the  prlMlpal 
and  aoupon  notes  f  Engelbrelt  and  they  wer«  to  delivered  Auguet  8, 
1982.     Aoguet  24,   1931,    ti:iigelbreit  and  Beaoh  executed  an  ecerov 
a«re«Bent  vltJi  the  Chicago  Title  and  Tmift  Ooapany.     It  provided  that 
the  Title  and  Truat  Conpany  would  pay  out   the  woney  upon  the  elgned 
9rA»r  of  i^nK«lbr«it  and  Boaoh  and  on  the  next  day  Encelbrelt  and 
B«a«h  elgnad  an  order  on  the  Title  and  Trust  Conpany  that  It  pay 
ll»69i  to  Soaeh,   ,^,900  to  MoLoughlln  and  retain  *6  for  Itt  serrleoe, 
aad  the  Chicago  Title  and  Truet  Coax>any  At9¥  Itf  efaeoke  for  the  twa 
MMO,   diillvered  thea  and  they  were  paid  through  the  bank  on  vhleh  they 
voro  drawn. 

May  4,  19S7,   a  proceeding  vaa  brought  In  the  circuit  court 
of  Coolt  county  by  rranoei;  m.   K<»lly,   l^rena  McUoughlln,    (a  spinster) 
and  e-Jduard  J.   HoLotighlln,    (a  bachelor)   as  tenants  In  coaaen,    to 
roglttor  the  title  to  the  tvo  lots  in  question  under  the  Torrens  lav 
and  to  daolare  the  purx^ortod  deed  executed  by  Kdward  )4ol«u|^ltt  to 
the  bank,   as  trustee,  and  the  trust  deed  txeouted  by  the  bank  soeurlag 
the  13,500  lndebtedn«sB,  as  elouds  upon  the  title  and  that  they  be 
renoved  on  the  ground  that  the  puz>ported  Aeed  by  ^:dward  MaLoughlln  was 
a  forgery.     John  W.   aould,   ae  sueeessor  In  trust  to  the  bank  (the 
bank  having  gone   Into  liquidation),    was  made  defendant  but  he  failed 
to  file  an  appearanoe  or  answer  and  was  defaulted.     October  i;s,   1997, 
a  dooroe  was  entered  finding  ^e  deed  which  purported  to  eoavey  the 
property  to  the  bank  was  not  executed  by     dward  »<cLoughlla,    the  father 
of  the  three  persons  who  filed  the  proceeding,   and  who  was  the  oMer 
of  the  proKlses,   and  the  trust  deed  In  question,   etc,    were  reaoved  as 
clouds. 

Ho  part  of  the  Interest  or  principal  of  ^?,800  wae  paid  at 
any  tine.     Kagolbrolt  testified  he  aade  deaand  on  the   ''nlon  Dank  for 
the  principal  note  and  coupons  but  was  told  they  could  not  bo  dellverod 
without  Boaoh's  signature;   tht^t  he  was  still  attorney  of  record  for 
the  guardian  In  the  Probate  court;   that  be   found  out  the  notes  were 
•uncollectible  in  1952  or  1933.      I  do  not  reaeaber  now;"   th*t  he 
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Ulk«4  a  ausWr  of  Um«  with  Ju4c«  Horn«r  and  his  •uoe9«w>r»  Ju4fl» 
0*C«iiMll  about  thu  aftttar.      *I  prawntad  a  patitlon  In  tha  Probata 
Court  on  May  20,   1937.      That  was  not  th«  flmt  tia*  1  had  ba«n  in  tha 
Probata  Court  on  tha  aattar.  *     ^^Inoa  that   •!  aad«  no  offert  to  ool- 
loot  thaao  intaratt  oouF>on«  bvoauea  at  tha  tiaa  thay  iforo  dua,   I  did 
not  hava  pooaoaaion  of  than  or  tha  principal  nota.     I  firat  got 
poaaaaalon  of  tha  principal  nota  and  intaraat  ooupona  in  ^uguat  of 
1932»  af  tar  thtt  bank  was  in  reoelvarship,  <* 

Tha  waatar  found  that   "MoLoughlin  and  Baaah  parpatratad  a 
awindla  and,  nhila  Engalhr^it  partiolpatad,  ha  had  no  guilty  kna«» 
lodco,  but  waa  oialad  and  ispoaad  upon  through  tha  «a china tiona  of 
Boaoh  and  Moi<ottgtaIin,  *  and  further  that  the    ** Union  aaak  of  Chieago 
Mia  not,    t3brottghout  thia  tranaaotion,   guilty  of  nagliganca,   but  waa 
ianooantly  uaed  as  an  inatnuaant  to  parpotrata  a  fraud,      ^aid  bank 
Aid  not  uarrant  to  anybody  t^t  it  had  good  titla  to  aaid  raal 
oatato.**     Aa»ng  other  thlngt,    tha  oiaatar  raoonmandad  that  hia  fooa 
bo  paid  by  tha  reoaiirer  in  (&ie  course  of  adainiatration.     Tha  r^—iinr 
ebjootad  to  this,      the  objeotion  vas  overrulod  but  on   th«  eoai%   in 
of  tha  oaatar^s  report,    tha  oourt  auetainod  th«  r^caiver  aa  to  thia 
itaa,   but  in  all  othar  rttrnp^ct^  follovad  tha  aaatar^a  raport  and 
aatarad  a  dooraa  aubatantially  in  aooordanoa  tharawlth. 

The  andenoe  in  to  tha  «ffaot  that  MoLoughlin  (uho  purportad 
to  own  the  property)   and  i^each,   eallad  at   the  bank  and  axaautad  papara 
in  oonnaotion  with  the   tranaaotion.      H:ngelbr«it  also  waa  at  tha  bank. 
Soaa  of   the  offioiala  of  tha  bank  axaautad  tha  papera  and  nana  of 
tboa  vaa  oallod  aa  a  witnaaa  nor  did  anyone  froa  the  bank  taatify. 

Wa  ara  unabla  to  agroa  ««lth  tha  finding  of  tha  aaatar  aa  ta 
tha  oonduot  of  ^ngalbrait.  Ha  appaarad  bafora  tha  Probata  aourt  with 
a  potition  of  tha  guardian  and  thara  rapraaantad  that  tha  two  lota 
wara  worth  ill, 000  whan  neither  of  tha  two  appraiaala  valuad  tha 
property  at  aora  than  «9,000:  that  tha  titla  to  than  had  baa n  guaran- 
tood  by  tbo  Chioago  Titla  and  Truat  Co-pany,  all  af  whiah  h.  knew  waa 
not  tha  faot,  and  hia  axplanation  la  that  ha   daaidad  to   aaT.  tha  ax- 
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p«AM  Of  th«  guaranty  pal  ley.      But  thit  doaa  not  aquar*  with   ttM  faat 
tlut  ha  had  lad  ttaa  Probata  oourt  to  undcriitand  that  tho  polloy  had  In 
faat  iMon  latuad,  and  furthor  ha  authorlsod  the  Chleago  Title  and 
tmat  Coapany  to  pay  the  *3,600  without  raeelTlog  the   »3,B00  noU  and 
aoupone,   the  flndlnc  «ao  wholly  unwarranted.      '<e  arc  aleo  unable  to 
agree  that  the  bank  wae  not  guilty  of  negllgenoe  and  that  tte  only  4kity 
it  had  to  perfora  was  to  eign  papers  wtoieh  wore  preeented  to  it,  whieh 
eoeaa  to  have  been  the   view  taken  by  the  maeter.      ^9  think  that  peoyle 
doaliag  with  a  bank,  ae  trustee,  as  In  the    Inetant  ease,  ought  to  bo 
•bio  to  plaao  a  groat  deal  of  oonfldenee  in  sueh  transaetlone.     The 
oTltenoe  eheva  ttuit  August  12,   1931,   Beaoh  wrote  the  bank,  as  his 
aipPOOBont  «(ith  the  bank  provided,  authorising  and  dlreetlng  then  to 
oxoeute  the  trust  deed  and  notes;   that  the  trust  deed  was  to  be 
dallverod  to  lioaoh  who  would  roeord  It  and  order  a  eontimaation  of  the 
title   "and  upon  roeoiiit  of  the  proper  papers  showing  that  title  is  in 
you  Sttbjoet  to  the  above  desorlbed  trust  deed*  tba  bank  would  then 
deliver  the  notes  to  Beaoh.     ^^o  far  as  the  roeord  dlsoloses,  no  suoh 
oontiBuation  vas  aade  and  no  shewing  aade  to  the  bank  that  the  trust 
deed  vas  a  first  li«n  on  the  property. 

be  are  further  of  opinion  that  the  bank  wae  not  authorised 
to  rely  on  wliat  Engelbreit  told  it.     fba  bank  eannot  eontraet  sgalnst 
any  liability  that  resulted  froa  its  own  negllgenoe.      4e  think  tte 
overvhelaing  weight  of  the  evidonoe  is  that  the  bank  was  guilty  of 
negllgenoe.      In  reaching    this  oonoluslon  we  have  In  alnd  the  rule  of 
law  that  where  the  findings  of  the   master  uv  approved  by  the  ohan- 
oellor,   they  will  not  be  distrubed  unlets  manlfei^tly  against  the 
woight  of  the  ovidanoe.     fasedaeh  v.   Ai^   .^M  111.   401;   losakowskl  t. 

389   111.    262;    Met.    Life    Ins.    Co.    v.    Shattas.    »•  HI.    ApP.    M«J 
V.    Hanson.   302   111.    App,    404.      But  In  the   Instant  oaee  all  of  the 
ovidanoe,   exoept  the  teetlaony  of  Kngelbrelt,   Is  doeuaentary,    so  th«t 
we  are  in  ae  good  poeitlon  to  deteraine   the   truth  of  the  aatter  in  con- 
troversy as  wore  the  aaster  and  the  ohaneellor. 
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fw  th»  nmwoM  atfttcdi,   the  d«erc«  of  th«  circuit  eourt  of 
Odok  oeuaty  la  r«v*rs«d  and  th«  i&«tter  r«iuind«d  with  diraotleat  u 
allow  tho  olala  at  a  trust  olala  uador  th«  Trust  Coapaai**  aot. 

HKVKRBED   AMJL>  HmhMDilO    *ITH   l^IHk;0T10lli, 

Matohott,  P.J.,  aad  Meduroly,  J.,  ooaoar. 

AJ>DITIOMAL  OPINIOH   OM    ^ivHKARItva  »t   MA.    ^VRtlQi  O'COMOR. 

Aftor  tifio  foragolng  opinion  was  filod,  oounsol  for  tte 
rtooiTor  of  tho  hank  filod  a  petition  for  «  rohearlng.     The  rahearlac 
was  allowod  to  rooonsider  tho  quoistion  whether  tho  nogligoaoe  of  tho 
bank,   under  tlx9  eireuttetanoes  dlsoloeed  hy  the  eTldonee,  authoritod 
tho  allowanoo  of  t^e  claim  undor  ttie  Trust  Coapaniee  aot.      [Chi^.  92« 
par.   287,  et  ao^..   Ill,   Hev.   state.   1959.1 

The  reoord  dieeloset  that   '*}i4.ward  KoLoughlln,   widower,"  ex<- 
oeuted  a  warranty  de«d  eonvoyiag  the  proslees  in  queetion  to  the  bank, 
ae  trustee,  and  although  this  deed  is  dated  and  aeknowled«od  on  August 
4,   1931  bj  tho  grantor,    it  is  recited  In  the  deed  that  the  oonYeyanee 
it  Made   "under  tho  proTleions  of  a  trust  agreenont  dated  the  8th  of 
August,   A«0.   1931,   known  as  Trust  ^o.   4454."     Tho  trust  agreeaont, 
whioh  is  la  the  roeord,  however,    is  dated  August  10,   1931,    "and  known 
as  Trust  Mo.  44M;'*  reeites  that  tho  Union  Bank  of  Chioago  "is  ahout 
to  take   title*   to  the  property  in  question  and  when  it  has  taken  title 
it  wUl  hold  "it  for  the  ultiaate  use  and  benefit"  of  Harold  m.   Moaah 
aad  that  it  will  deal  with  the  property  "only  when  authorised  to  do 
oo,   la  writing,"  fro«  Boaoh  or  the  written  direction  of   the  benefioiary 
or  beneficiaries;   that  the   hank  is  to  rooelTO  for  its  services  MO  for 
takiag  title  aad  accepting  tho  trust  and  58  per  year  thereafter  wao 
allowod  ao  long  as  the  property  is  held  by  it  in  trust  and  "the 
regular  schedule  fees  for  aakii«  deeds;   and   it   shall  receive  reaeoaBble 
0Oiq;>ensation  for  any  special  servloee  rendered  by  it  and  its  attorney s, 
oollcitors  and  agents  hereunder. " 

A«caot  12,   1931,   Boaoh  wrote  a  letter  U  the  bank,  ao 
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tru0t*«,  authorltlng  aaA  dlr«etin|[  it  und«r  th»   trust  ««r««Mnt  t« 
pvpmr9  th»  principal  aot*  for  iZ,9C0,  datoA  Aucunt  11,   1981,   dMt 
thT*9  7««r«  after  data,   with  iiit«r«at  at  th»  rat«  of  6](  p«r  annua, 
jHkjrable  ••■l-anBuallr,   to  ba  andanMd  ligr  iataraat  aottpona,    Ugathar 
with  a  truit  daad  to  this  Chicago  Titl*  %  Tmat  Co,   to   aaeura  tha  pa/- 
mnt  of  prinolpal  and  int«r««t.     Tha  lattar  eontlmaadi      "Tha  trust 
daad  is  to  ha  daliT«rad  to  tha  undaratgnad  who  will  raoord  aaaa  a«d 
ordar  &  continuation  of  tha  tltla  and  upon  raaaipt  of  tte  propar 
papars  showing  that  title  i«  in  you  subject  to  tha  abave  daaoribad 
trust  daad  you  are  to  deliver  tha  eaid  notes  to  ttie  undersigned.* 

Pursuant  to  this  authorisation  the  bank,   as  trustee,   ex* 
aeuted  a  trust  daad  to  tha  Title  «%  Tmst  Co.   dated  Auguat  11,   1931, 
wftilah  was  aelcnowL edged  on  tha  aaaa  date  )qr  the  offieials  of  ths  bank 
but  it  was  not  f  ilea  for  reoord  until  October  29,  1951.     The  trust 
deed  refers  to  trust  agreeaient  A^44&4  and  deaoribaa  the  prineipal  note 
and  ooupona;   t^at  thA  truat  deed  is  wade  for  the  purpose  of  seouriag 
tha  payaant  of  the  prinolpal  suk  and  interest  and  the  guarantor  «daee, 
br  these  presents,  grant,   reaise,   release,    alien  and  aoaToy*  eta.   and 
•Thia  Truat  &eed  is  Pxeeuted  by  the   Union  »anli  of  Chicago,  a  a  Trustee 
M  aforesaid  in  the  exeroise  of  the  power  and  authority  conferred 
I9«a  aad  vested  la  it  as  sueh  Trustee  (and  said  Union  »aak  of  Chicago 
hereby  warrants  that  it  posaesaaa  fall  power  and  authority  to  execute 
thia  inatraaent),   to  bind  the  trust  estate  as  faeraia  set  forth  and  act 
individually.''     On  the   aaae  day,   August  11,    the  bank  executed  the 
principal  note  and  aeupena.     la  tha  priacipal  acta  it  ia  sUted: 
•Thia  note   is  executed  by  UHIOW  BAIII  Of  CHICAOO,     as  Trustee  as  afare* 
aaid  ia  the  exeroise  of  the  power  and  authority  conferred  upon  and 
vaatad  in  it  as  such  Trustee  to  bind  the   trust  estate  aa  hsraia  aet 
forth  and  not  individually,   and   Is  payable  only  out  of  the  property 
apeoifically  deeeribed  in  said   Trust   Daed. * 

The  Pxvbate  court  ♦•n tared  an  arder  August  18,   1931,    ia  ths 
estate  of  the  ainor  in  Khioh  it  faaad  that  iTBOO  had  been  paid  the 
guardiaa  for  pereonal   Injuriea  to  the  ainor  aad  that   <48?6.e0  ef  Ike 
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wmmj  wm«  than  on  dftpo*it  in  the   Continental   Illinoia  ttnak  A  Trvflt  Co.. 
Mkjoot  to  tlM  further  ordor  of  tim  court;    that  the  fuardinn  had  yro- 
•ontod  a  petition  that  93,500  of  the  aonoy  he  loaned  to  the  linion  Bank 
•f  (%ieaco»   aa  truetoo»   for  a  ter«  of  three  year*;    thut  the  ^'nion  Hank 
htkA  exoouted  a  proaieeory  note,   coupon*  and  truiit  deed  to  aocure  the 
paXBont  thereof,   on  August  II,   1931  {   that  the  property  in  <\ueetion  tm§ 
north  net  le  a»  ttian  111,000;   that  %h*»  title   to  the  property  had  hoM 
gaaranteed  by  a  pelioy   iaeued  by  the  Chioago  Title  a  Trust  Co.,    'that 
•aid  Truat  ^*9mA  ia  a  flrat  lien  on  eaid  prewiaet;"  and  it  waa  ordered 
and  doorood  that  the  guardian  be  authorised  and  directed  to  withdraw 
|3,B00  fron  tftie  Continental  Bank  to  be  loaned  to  the  Union  Bank,  aa 
true  toe,  and  that  tha  Union  Bank  take  and  hold  a»  eeourity  the  note 
and  truet  dood;   that  the  loan  was  to  be  a  firnt  lien  on  tlie  property. 

The  ^3,500  waa  plaood  in  eeerow  with  the  Chicago  Title  * 
Truet  Co.,  &i^  pursuant  to  the  eserow  agreement,  wa«  paid  out  by  the 
Titia  4  fruat  Co.   Aiiguet  9.t,  1931,  on  the  written  order  of  Beaoh  and 
tBgelbreit  (the  attorney  for  the  estate  ); 31,900  to  MoLoughlin  and 
#1,595  to  BoAoh,   ae  above  itated,  and  $6  vas  retained  for  ito  aerTieei. 

Avguet  6,   1932.    there  appears  in  ^e  record  ip^iat  purport*  to 
bo  a  letter  frea  aoaoh  to  the  Vfnion  Sank  of  Chicago  authoriiing  and 
dirootlng  it  to  deliver  the  prinoipal  note  and  coupons  to  Kngelbreit, 
vho  teetified  ht  reoelvod  then  fron  the  bank  August  8,  1932. 

rro«  the  forogoing  we  think  it  olear  that   the  bank  was 
grosaly  negligent  througtiout  its  dealings  in  the  aatter.     ^^o  far  as 
the  roeerd  disolosos,   the  prinoipal  note  and  ooupona  reaained  in  its 
possession  for  about  a  year  after  tbsy  were  executed.      No  one  eon- 

Motod  with  the  bank  was  called  to   testify.      Afterward,   although  suit 
waa  brought,   as  above   stated,   to  renove  the  trust  deed  as  a  cloud  on 
•B  the  roal  eatate,   on  the  ground   that  the  deed  conveying  the  property 
to  the  bank,  as  trustee,  was  a  forgery  (to  which  proceeding  the  re- 
ceiver of  the  bank  was  a  party),    the   receiver  did  nothing  but  per- 
mitted the  oaao  to  go  by  default.      No  explanation  of  thle   ie  a^de  nor 
io  any  ohowing  aade  by  plaintiff  or  defendant  in  the   inatant  ease  as 
to  slut  booasM  of  Beach  or  «h«  the  person  was  who  executed  the   deed  to 
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Coiin««l  for  thft  r«io«lv«r  wiyj      "ih*  reUtloii«hlp  b«t»««ii  tk* 
tenk  and  th«  l«t&t«  of  Viotor  t^rtoll,  Jr.,   w»s  that  of  a«ll«r  aad 
Pttr«h«Mr  only,   and  no  ralntlonshlp  txittod  betw«on  th«B  vhleh  oould 
flTO  rlso  to  a  elala  Mour«d  und»r  th«  Trunt  ConpuiUt  A.ot{*  that  tho 
quoation  1«  "wtoother  an  expn»M  truft  was  or«at*d  b«t«t«n  %tm   feaak  and 
tha  itttata  of  said  Minor;"  and  that  '*K«topp«l  can  not  r«mlt  In  a 
elaln  und«r  th«  Trui^t  Co^paniaa  Aet,  *     Councal  furttiar  sa/  that  tha 
*Tilla   to  tha  vacant  raal  eatata   naver  van tad  In  tha   hank,   oonaaquantly 
thara  was  no  truat  raa.  i^leh  la  lndl«panaabl»  to  tha  oraation  of  an 
91CPVB9  truat  and  to  tha  allovanoa  of  «   clala  under  tha   truat  Caapaniaa 
A«t.« 

By  tha  flrat  aaotlon  of  tha  aet,    truat  eoapanlaa  *aay  ba  ap- 
pointed aaalgnaa  or  truataa  by  daad,   and  axaeutor,  guardian  or  truataa 
by  wHl*  and  aaetion  6  of  tha  act  provldaa  th&t  aaeurltlae  whieh  ara 
ra^ira4  te  ba  dapoaltad  with  the  Mdltor  of  Publlo  Aooounta  ahall  *ba 
for  tha  banafit  of  the  oredltore  of  eald  oonpany. " 

In  tha  Inntant  eaaa  tha  Union  Bank  of  <%ieago  vaa  appalntad 
"txvatoo  by  daad''  vlthln  tha  naanlng  of  aaotlon  1  of  tha  aat,  and  tha 
tilardlan  iriie  fllad  hla  elaln  atninst  tha  d»<funet  bank  la  a  eradltar 
/  vlthln  the  aeanlng  of  aaotlon  6  of  tha  aot.      Sy  ordar  of  the  Probata 

court,   tha  guardian  was  authorised  to  loan  the  monay  to  tha  Union  Hank, 
aa  truataa,  en  its  nota  and  truat  daed,     Tha  bank.   In  axaautlng  tha 
nataa  and  truat  daad,   rapraaantad  that  It  waa  authorlxad  to  da  —i   «lat 
it  had  tltla  to  ^a  proparty  and  It  can  not  now  ba  haard  ta  any  aa 
asaiact  plaintiff  tOiat  no  title  vastad  In  It. 

Tba  ooaalualon  wa  raaehad  In  tha  orlgrinal  opinion  and  nAiat 
aa  thara  aald,   la  ra-afflmed. 

Tha  daaraa  of   tha  circuit  court  of  Cook  county   la  aoeerdingly 
rmrfirM^d  and  tha  nattar  ranandad  with  llraotlona  to  allow  tha  olala 
imdar  tha  Tniat  OaopaRlaa  act. 

RSVRRSKD  AMD  RKMAMOKD   WITV   DIR&CTIOIS. 

Natchatt,   P,J.,   and  MeSuraly,   J.,   oonmir. 
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ItR.    JUSTlflS  O'COSMOB  SELIVfcWiP   THE  CflBIOW  OP  THK  COURT. 

Plaintiff  brought  an  original  notion  of  attaehment  &erftin«t 
Joftcph  j^Afttor  to  recover  ilSO  elal»«>d  ao  rent&l  for  the   aoatha  of 
April  aad  way,   19^9,      fhe   aiatloiial   Van  Lin«8,    Inc.,   w&«  tarved  at 
Kamieha«.     Apparently  Kantor  had  aoved  to  California  from  :<iXwau)taa 
and  M  far  a«  ttm  raoord  dieeloees,   no  attaapt  was  a&da  to  tarra  him. 
fha  gamiahae  uab  aarved  and  ansvared  interrogatorl««s>.     Apparantly 
tlwrt  vaa  eosM  sort  of  hearing  &nd  on  motion  of  the  garniabaa,   an 
ordar  vaa  antarad  quashing  the  writ  of  attaohmint,  dlteharging  %h» 
e^amiahae  ana  plaintiff  as>p«als. 

Th^  racor^  lacfor©  ue  is  uniTiAtiofaotory  and  It  is  uncsrtain 
as  t©  *hat  actually  took  J)la««  in  the  trial  court,  i  l&intif  f  in  her 
stataaant  of  olaim  alleged  that  dflfendant,  Kantor,  owed  har  «ldO  for 
rent  for  the  months  of  April  and  Hml^t,  1939,  "pursuant  to  tns  teras  of 
tha  lease  attached  hereto  ajrvd  ejcpressly  aade  part  hareof. "  There  is 
BO  lease  attached  and  none  Is  in  the  record. 

TIM  garttlahae,    in  answer  to  one  of  the   interrogatoriee  filed 
by  plaintiff,    said  that  at  the   tiwe  of  the   service  of  sua^ns  it  had 
in  its  posffeesion  certain  articles  of  fumiturs  which  were  plaoed  with 
the  garaishee  for  shipaent  to     an  Francisco  under  contract   "signed  by 
Sue  L.   Kantor'  and  that  tha  garnishee  did  not  have   sufficient  knair> 
ladge  as   to  who  was   the   actual  owner  of  the   furniture.      Afterward  the 
garnishee  filed  a  verified,   anendad  aaswar  in  whioh  it  stated  that 
at  the   tine  of  service  of  the  writ   -it  had  in  its  possession  housa- 
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holfl  furnlturt  vhieh  wat  dellyered"   to  It   "»•  vf*r«houM  mmn,  by  »a« 
L.   Kan tor,    th«  owner  th«r«of,   and  a  nagotlabl*  receipt  or  ordar  was 
l«euad  for  them*   to    >ue  U,   Kantor»   and  that  the   receipt  or  order  had 
net  !»•«  eurrendartd  prior  to  the  l^auanee  of  the  attachnartt  wrltj 
that  "under  and  by  virtue  of  eection  254   Cpar.    S571  of  chapter  114", 
HI,   Sev,   f>tet8.    1939.    the  furniture  w&e  not  subject  to  (^amishMBt 
unXeee  the  reeeipt  or  order  which  it  Iseued  to  »ue  u,   x&ntor,  vae 
flret  eurrendered.     On  th«  day  the  aaended  answer  wa«  filed,   the  oourt 
entered  the  following  order:      "No^  coq#«  the  garniehee  herein  and 
■evee  the  Court  to  qu&eh  ^tt&ohfsent  writ,   and  the  Court  beln«  fully 
adrieed  in  the  j>remi«e«,    suet&ins  eald  motion,  and  attaohment  quashed 
and  gamiiiiee.   Mat*l  Van  tines,    Ine.,  a  corp. ,  di^ohcirged  an  garnishee 

in  this  cause.  *•     Xt  ie  from  thie  order  that  plaintiff  fUed  her  netlee 
ef  appeal. 

After  plaintiff  had  filed  the  record,   abstract  and  brief, 
XhB  garnishee  filed  its  motion  to  strike  the  report  of  the  prooeedinge. 
The  action  was  allowed  for  the   reason  that  the  report  was  not  nlgned 
by  the  trial  Jud^ge  or  any  other  jud|;e  and  In  addition  the  trial  judge 
afterwards  eertlfied  that  t^  report  was  incorrect  and  that  he  had 
signed  a  eorreot  report  December  27,   ls>39.     Afterward  the  gamiihee 
filed  a  Motion  in  thle  court  for  an  order  dlreetlrn;:  plaintiff  to 
bring  the  new  report  of  prooeedln^B  filed  Oeoeaber  27^   1939,   before 
tine  court.      The  motion  was  denied.      It  was   the  duty  of  the  garnishee 
to  file   the  report  here  under  the  eirounetanees.      The   garnishee   then 
soTed  that   the  appeal  be  dieniseed  but  the  motion  was  denied.      Other 
aotiens  were  wide  whieh  we  do  not  mention  here  and  we  only  refer  te 
e«M  of  then  te  lAiew  the  unsatisfactory  state  of  the  record. 

from  ttie   se^ral  aotlens  made  in  this  court.   It  appears  that 
OB  Ibe  Motion  to  quash  the  writ  and  discharge  the  garnishes,   a  bill 
of  lading  for  the  household  furniture  was  produced  and  exhibited  te 
the  court,   and  that   the  receipt   lesued  by   the  gamlehe*   for  the 
furniture,   whieh  appears   In  the  report  of  the  trial   (which  wae  etrlelen), 
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w«<  ttot  tbt  dooum«nt  nxhlbited  to   the  oourt  nt  the  tin*. 

Th#  torl«f  and  argiui«nt  fll«d  by  pUintlff  la  pr«dioat«4 
Almost  wholly  on  th»  theory  th*t  th«  r«port  of   the   trial  wat  prop9rly 
In  the  raeord,    but  that  report  vrae  afttrward  Rtriolten  on  Motion  of 
tha  (aml9h«a,   at  above   stated,    so  that  tba  arguaant  in  plaintiff*! 
brief  in  almost  ontlraly  inapplicable. 

The  garnishee  in  Ite  bx>lef  oontendo  that  ite  sotion  to  dit* 
Biet  the  appeal  ehould  have  been  allowed  for  the  reaeon  that  no  final 
Judi^at  vaa  entered,      we  have  r«<-exanin«d   th(?  motion  and  in  view  of 
the  eoafueed  etate  of  the  reoo3*d,   ve  think   tihe  motion  should  have 
been  euetained.      ^e  Judgsent  has  bs^n  entered  in  the  main  ease  and  if 
the  defendant  ehould  prevail  then  the  garni fthnent  would  fall.   Brignall 
▼•   Werkle.    896  111.   App.   ggo. 

The  notion  of  tUm  garnishee  to  die»lit9  the  appeal  if  tue- 
tained  and  the  appeal  ie  dieniesed, 

AFF£AL  DISWaeED, 
Matohett,   r.J. ,  and  ^oBurely,   J.,  oonear* 
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BiuRTHA  MOMTaONSRX,  IndiTldiiAlly  and 
at  Praaidaat  of  Jolui  K   TanMr  Auxil- 
iary i'uaber  16,  Uapartnent  of  Jlllnoit 
Auxiliary  Unlt«4  *^'pajilBh  .ar  y«tei 
aa  unineorporatr 
fUTLEn,  IndiYidv 
Farafidant,  aad  -/ 
and  a«  Juniar  w« 
ganixatlon;  Jltf^iE 
BARDINO;  -'--^    "-I. 
SOHJ  JT    / 
XSELLA 
MOSKLEY  aad  HAtai.  ^<.t^ 


MAUD  COL£G  WHITLOjiJC.  Individually  and  as 
Pratidcnt  of  ^u^KoobI   Auxiliary  u'nitad 
Spanish  Mui^<'4^^t«ran8,  an  uninoorporated 
organiiation;  jq:kphih;-  o«3hii,«,  mciivid- 
ually  and  aa  Prae ident  of  Department  of 
niinois  Auxiliary  United  Spanish  ^ar 
fatarani,  an  unincorporated  oi^anization; 
ADA  L,  PWrri,  individually  and  ac  officer 
and  foraer  prtaidtnt  of  aaid  <>apartiB«nt  of 
Illinoif;  LOKLLA  ALLES,  individually  and 
aa  Kational  Banlor  Vio«  Pr««idant;  and 
Bism:  BAi33Ef ,  individually  and  as  Junior 
Viea  Praaldant  of  National  ^^ixiliary 
Unitad  Spanlfh  War  '^eterane,  an  uniaeor- 
poratad  organiaatioa;  aad  MAHX  A.  MoaAl/La, 
Individually  aad  ae  of floar  and  aamber  of 
•aid  organisation, 

Appalleee. 


APPEAL  rROM 


CIRCUIT  COURT, 
COOK  JOUNTX, 


06  I.A.  27^ 
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ecu  ;T, 


Plaintiffs  filed  their  complaint   In  cimncery  £-Iiegln«  th«t 
they  are  aembern  of  John  H.   Tanner  Auxiliary  Number  16,    '/epartaent  of 
Ulinoia  Auxiliary  United  fipaniah  r^ar  Veterane,   an  unincorporated  or- 
ganixatioB,   which  waa  issued  it«  charter  in  1911  by  the   ttational 
Auxiliary  of  the  United  Spanlab  war  Veterane,    an  uninoorporated  or- 
fuaisation;    that  its  charter  had  been  revoked  and  declared  null  and 
void  by  the  pr*«ident  of  the  Hational  Organitatioa,   and  the  prayer  i«e 
that  the  revocation  be   da«larad  null  and  void  and  the  officer*  of  the 
■atioaal  aad  Illinaie  Auxiliary  be    'ordered  and  ooapelled  to  retelnd. 


OMiMl  aaA  Muna  all  9r4^r9  revakiag  aaid  oharter  of  eaid  John  B. 


J.  .*».»,.  I  Ik.;-  4.M»«SS 
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TaiuMr  A.uxlliArj,  *  and   to  r«fitor«   Xhf  Tannvr  Auxiliary  in  good  ftandinc 
vlth  the  National   Auxiliary.      Uefendant«*   notion  to  etrika  «raa  allo««d 
and  aubsaquantly  six  anandaa  oomplaints  ware   eueoeailTely  filed  aad 
■trloken.      Plaintiff  ■  having  elected  to  abide  by  the  latt  amended  eoa- 
plaint,    the   eult  vae  dienieRed  at  plaintiff c*   ooete  aad  they  appeal. 

The  record  dlffcloeefi  thAt  «pon  the   filing  of  thw  original 
eoaplalnt,   plaintiffs*    solloltor  procured  an     order  enjoining  defends 
ante  from  roToking  the  charter  of  the  John  R.   Tenner  Auxiliary  and  fron 
dicbandittg  it.      The  order  vas  entered  vlthout  notioe  and  without  bond. 
Afterward  defendant«*   notion  to  atrike  the   complaint  for  Ineufficiency 
waa  Bttatained  and  the  tenporary  injunction  dieeolYed. 

fron  the  allee^atione  of  the  laet  anended  oooplaint  it  appeart 
that  the  national  Omianization  ie  located  in  Washington,   0.   C.   aad  hae 
local  auxiliariee  located  in  several  of  the   states.      Couneel  for  plain- 
tlffe  aaya  that  an  "auxiliary  nay  be   suspended  upon  notice  of  tpeeifio 
written  •hargCB  and  a  trial  upon  the  e&tre;"   that  no  ^j^ulaion  of  a 
Member  or  revocation  of  a  charter  of  an  auxiliary  oan  be  effected  with- 
out ■pecifie  written  chargee  upon  notioe  and  hearing, aad  a  senber  ex- 
pelled or  the  revocation  of  the  charter  of  an  auxiliary,   after  trial, 
haa  eo  days  to  appeal;    that  prior  to  April,   19.'?9,   Arvena  rranklin  be- 
oamo  a  moaber  of  the   Tanner  Auxiliary  of   Illinoif  by  neane  of   false 
itatoments;    that  ehe  wa»  legally  charged  with  an  offense  against  the 
auxiliary  and  specifically   that   she    "(l)   He fused  to  recognise   tho 
authority  of  the  gavel;    (2)   *«a9  disrespectful   to  the  presiding  officer; 
(8)  Ueod  laaguage  unbecoming  a  sister  and  lady*  and  that  she   was  duly 
notified  of  th»  charge  and  the  matter  heard;    that    <rs.    Pranklin  was 
found  guilty  but  refused  to  apologize   as  requested,  and  the  matter  was 
then  referred  "to  the   Oepartnent  President  of   rilinois  Auxiliary 
Vnito«  Bpanldi  war  Veterans"  to  be  dealt  with  according  to  the  eon- 
etitution,   rules  and  regulations  of   the  National  Auxiliary;    that  there 
was  a  hoariBff  before  the  departaent  president,   and  Mrs.    rranklin  was 
fOmad  guilty  as  oharfod  and  suspended  for  60  days;    that  shs   took  ae 
i^poal  from  this  oonviotiom  and  was  diacharfod  from  the   Tanner  Auxil- 
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lAftl^lfC 
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iM7I    th*t  aftcrvard  th«  looal  Auxili&rj  va*  notified  that  a  M*tii« 
Mtt  to  bo  bold  for  the  purpose  of  oonaldorlne  th«  roToeatlon  of  ttao 
ehartor  of   tho  Taanor  Auxiliary  and  dlobandln^  It;    that  at   tuob 
■ootiac  ^^  pr«P«r  offloore  woro  oorrod  vith  a  copy  of  the  Lajunotlon 
erdor  r««tralnln^  then,   as  aboTo  atatod;   that  no  attontlon  was  paid  to 
suoh  Injunction  hut  the  offlelals  in  oharse  of  tht  meeting  proeeedod 
to  revolt*   tho  charter  of   the  Tanner  Auxiliary  In  defiance  of  the  order 
of  oourt;    that  section  267  of  th»  Rules  and  Regulations  of  the  organisa- 
tion provides:      '*Ro  penalty  for  a  violation  of  th«  oode  of  disolpllne 
AAttld  bt  inflietod  as  Indie&ted  in  Section  H60  until  the  aember  ao- 
•«••€  has  a  fair  and  Impartial  trial  by  court-oartial  upon  written 
eharg**  «nA  speoifloations.    *^*  In  the  event  of  suoh  suanary   suspension, 
the  person  or  persons,   charter  or  charters  bo  suspended  shall  have 
tho  rii^t  of  appeal  to  the  National  Comnittee  on  i^peals  and  Orievanoes 
provided  sueh  appeal   is   taken  within  sixty   (60)   days  froB  the   iap«* 
eition  of  tho  nispeneion.  * 

Counsel  for  plaintiffs,   in  giving  plaintiffs'   theory  of  the 
ease  says:      ''that  ^e  attea^ted  revocation  of  the  charter  and  the  dis- 
banding of  the  plaintiff  auxiliary  by  ejj^  parte  action  without  notice 
or  hearing  is  a  nullity;    th»t  the  defendants  having  comitted  the  acts 
ooaplained  of  after  they  had  al»andoned  and  vacated  their  offices  in  the 
national  auxiliary  and  were  acting  as  officers  of  an  illegal  corpor- 
ation,  which  was  later  dissolved  because  of  illegality,   and  having 
acted  in  violation  of  the  constitution,   rules  and  regulations  of  tho 
organisation,   nullified  their  acts  and  all   of  such  acts  w«re  and  are 
null  and  void  and  of  no  force  and  effect. "     Counsel  further  says  that 
no  ap,.^al  is  allowed  froa  the  revocation  of  the  charter  of  an  auxil- 
Isar,   •«*  la  blc  brief  nakes  three  points,    (1)    "The  charter  granted 
by  a  mother  fraternal  auxiliary  to  a  eubordinate  local  auxiliary  cen- 
Btitutes  a  contract  between  two  auxiliaries,   which  cannot  be  revoked 
or  withdrawn  in  violation  of  the   constitution  and  by-laws  of  the 
order."      (2)    "The  alleged  revooation  of  the  charter  and  disbanding  of 
John  H.   Tanner  Auxiliary  »o.  1«  0.3.*. v.   by  m  £arje  action,   without 
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BOtio*  and  ii«.arlng  and  la  Ylolatlon  of  thti   oonatltutlon  and  l^-law.  of 
th*  organieatlon  li  a  nullity."     And   is)    "Tha  all^gad  ordar  of  th« 
national  pra»ldant  not  balng  writ tan  and  balng  glrtn  by   Mary  a, 
Httettloy  at  a  tiaa  yrhon  aha  was  acting  a«  ;.r«8ldant  of  an  llUgal  oor- 
poratlon,   Mhleh  waa  attaaptlng  to  uturp  the  povom  of  tha  national 
auzl$.lary,    li»  a  nullity  and  huie  no  force  and  «»ff«ot.  * 

w*  hava   not  aentlonad  laany  of  the  allegation*  of  the   Uet 
anandad  oonplalnt  but  are   clearly  of  opinion  that  If  the  ohartar  af 
tha  Tanner  Auxiliary  wa«  Improperly  revoked  or  Buepended,  pereeaa 
eoaplalnlng  In  euoh  a   situation  had  a  right  to  appeal   to  tha  tiatlenal 
C^ulttee  under  section  «67,   above  quoted,      Vio  appeal  having  baen  taken 
%r  plaintiffs,    they   >iaTe  not  exhauetad  their  renedy  and  therefore  aaa 
BOt  invoke  the  aisletanea  of  a  court  of  ohanoery.     feople  v.   Tha  (trand 
Lodge  IL.y..   166  111,    71. 

Aa  an  additional  groiuid  why  the  decree  ditmleeing  thi  appeal 
•hould  be  affirmed,    oouneal  for  defendantt   oontend  that  no  property 
rights  are  involved  and  therefore  a  oourt  of  ohaneery  has  no  Jurls- 
difttion.     This  wae  one  of  the  grounds  sustained  by  ttie  ohanoellor. 

Xa  tha  Knights  of  Pythias  case,   60  111,  App.   660,   aff Inset 
166  111,   71,   the  oourt   said:      '♦h^  to  voltintary  organisations,   it  is 
only  in  respect  to  elvil  or  property  rlgtits  in  or  growing   out  of  thea, 
that  an  appeal   to  the  courts  of   the  country   can  be  had.      Upon  questions 
of  doctrine  and  polloy,    the  society  is  the   sole  and  exclusive  Judge.* 

This  proposition  of  law  ooans  to  be  conceded  by  counsel  for 
both  parties.      But  on  tha  issue  of  fact  oounsel  disagree,   counsel  for 
plaintiffs   taking   the  position  that  property  rights  are   involved  and 
that   this  appears  fron   the  allegations  of  the   amended  coaplaint,   where 
it  is  alleged,    nssuanoe  of  the  charter  to  tha  plaintiff  auxiliary  sad 
its  continuous  use,    the  paynent  of  dues  by   the  nanbers  and  the   inter- 
est of   the  aoobors  in  the   sick  benefit  fund  together  with  the  legal 
quota  of  asahors  of  the   organisation  in  good  standing.*     That  the 
charter  had  boon  issued  to  tha   Tanner  Auxiliary  which  exercised  its 
rights  and  privileges  no  a  aaa  bar  of  tho  National  Organisation;   that 
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it  tottilt  up   ••  eubstantUl  iM»«b#rehlp  of  qualified  aomb«r«  who  p*/  teti 
•f  #.8e  p«r  nonth  and  who  iieQwlr#4  property  rlghte  In  naid  obartar  by 
vlrta*  of  their  «i»«b«r»hlp  and  being  in  good   standlns  •••  b«oaa«  and 
are  ontltled  to  otrtaln  peounlary  slok  boneflte  tha  amount  and  Talua 
of  which  are  deterrained  hy  the  length  of  tl»e   that   the  parties  ImTO 
beea  neisbers;"   that   the"   nfttlonal  and  «tate  organlsatlona  are   "unlneor- 
]^rfltted  fr&ternal  patriotic  orgenltatlone  oonpoeed  of  relatives  of  the 
■•a,  who  nerred  In  thsa   Unlte^it    'taten  ar«y  and  navy  during  the 
Spanleh»Atterle«n  ^&r  In  1898. " 

In  l^nlghte  of  fin  Rlux  Flan  v.   Fir^t  b^atlonal  Sank,   254  111. 
Ajpp,   8«4,   a  bill  wae  filed  for  &«  jfeooountlng  and  injunctive  relief, 
%•  queation  of  the  p©*?er  of  th«  grand  lodge  to  revoke   th<»  charter  of 
a  Sttbordlnate  lodnie  was  Involved,      ^aeh  was  a  oorporatlon  not  for 
pecuniary  profit,      the  court  ssld:      "In  conoluflon,   appellante  have  no 
property  right  Involved  in  the  onacellatlon  of  thft  charter  of  ^brahaa 
Lincoln  8.1an  So,   J.      (Fltcher  v.    ioard  ot  Trade.   IBl   til.   412. )   ♦•• 
The  laws  and  mlee  of  vhlch  they  complain  &re   of  their  own  choosing, 
and  courts  are  powerlects  to  aid  tiwia.  "* 

We  think  the  allegations  as  to  the  property  rlghtu  olalaed 
to  be  Involved  are  Insufficient.      Th»fre  la  no  allegation  &fi  to  the 
anount  of  noney  or  property.    If  any,   held  by  the  local  body,   nor  ii 
therv  any  allegation  showing  any  one  member  would  be  entitled  to  ilek 
benefits  or  the  anoaat  of  such  bertpfite. 

we  think  we  ought  to  say,  however,  thet  the  contention  made 
by  counsel  for  defendants,  that  equity  oannot  plve  affirmative  relief 
by  vay  of  Injunction  Is  not  t^iC  law.  The  court  nay  award  a  Baadatery 
Injunction  In  a  proper  case,  i'atson  v.  ^^mlth.  180  111.  Afp.  2891 
Burrall  v,  Awyr,  Y.  &  T.  Co..  ?»24  111.  ?.6«j  flpaldlng  v.  Ma— mb  A  ii-I.ll. 
Ca.,  228  111.  866 ;  f>unt  V.  >»ln.  181  111.  ^72;  Peoples  ^»  L.  AT.  go. 
^*    ^^lettery.    287   111.   App,    779. 

We  are  also  unable   to  agree  with   the   contention  of  counsel 
for  defendante  that  affidavits  which  it  filed  In  support  of  its  motion 
U  Aitaiss  oan  be  considered  whea  they  purport  to  set  up  facts  contrary 
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to  the  Alleg»tlon«  of  th«  *iMnd»<3  oo«plalnt.      "uoh  Affldrnvlt*  o*a  n«t 
b«  con«ld«r«d  unleei  thay  fall  vlthln  th»  provl»lone  of   $48,   eh*p.   UO, 
111.   i^T.    3tat».   1039,      Motion*   to  diuBlas  under  the   CItU  PrftOtUe  A«t 
mn  no¥  eubetltuted  for  <3ejBurr«re.      H6,   chap.   UO,   111.   Hev.   state. 
1938. 

For  the   reaeons   stated,    the   decree  of  the  circuit   -ourt  of 
Cook  eoaaty  is  aff Irwod, 

Natehett,  P.J. ,  and  Mo&ur«ljr»  J.,  concur. 
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KR.   jrUSTICK  it«8  H£LX  BSa.ITCaSB  fjrS;  0?XN10»  Of   TH£  COUilT 
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fill*  li  an  app««tl  froia  an  lnt<irloeutor]r  Injunotion  »nWr«4 
without  ikotle«   to  any  of  thn  4«f«8dttnts;   It  vnjolne  the  «x«outer  of 
th«  ofitatc  of  HfilllAw  ^ngelklng  fron  aaking  distribution  of  an/  of  tbo 
aooots  of  tte  oiitato  and  hl«  fivt  son«  froa  aocoptlng  any  4i«trltoatloa 
•ad  tv9m  ••lllag  or  dliposiag  of  any  of  the  ^eoitte, 

Am  only  point  argued  by  defendants  i»  tha  lesuanea  of  tho 
injunotion  without  notlee. 

^lIIiaiB  !i;ngelkli^  di«d  toatato  January  5,  1999;  hla  will  wao 
adaittad  to  probata   in  Cook  oounty,   whare   tba  aetata   Ir  a till  ponding, 
iMd  an  axaeutor  waa  appointed,      Th«  daoaaaod  l«ft  hla  surrlTlnc, 
Malaaa  S^agalkiag,  hit  vidow,  and  flva  eona,   daf^ndanta.     Kngalkiag  waa 
aarriad  twioa  and  the  eons  ¥nrt  the  iaaue  by  hla  firat  aarriaea.   H«iaaa 
vngellcinc  vaa  hie  Rooond  wifa;    i^e  aleo  waa  narriatf  twioa  and  Clara 
hoffiaan,   tht  plaintiff,   la  bar  only  ehild. 

Uador  tha  will  of  Kngalking  hla  widow  Halaaa  raaaiirad  aa 
ahara  in  tha  pareonalty  and  waa  grf^ntad  a  Ufa  intaraat  in  oartaia 
raal  aatata;   alia  axoeutod  a  raminoiation  and  alaotad  to  taka  har 
atatutery  ahara  of  tha  aatata.      Kalena  Kngalking  diad  Intacta ta 
Noiraabar  20,   1»39;   har  aatata  waa  probatad  in  tha  Probata  oourt  of 
Caek  oouaty  and  lattara  of  adminiatratlon  vitv   laauad  to  plaintiff,   tha 
•«la  hair.      Aa  a  raault  of  ilalana*>»  ranunoiation  aha  baaaw  antitlad 
ta  oaa^third  of  all   of  tha  aaaata  of  tha  aaUta  of   villiaa  kagalkiac 
aad  npoa  har  daath  her  intaraat  waa  vaatad  in    :iara  Haffnaa  aa  adaia- 
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iatr«trix  of  tor  ••tA%«  Mhi  •«  h«r  tol*  h»ir. 

Xh»  oOHpXalnt,  mmb«  ottatr  tMii|sii»   ask*  for  m  MoouBtlMf  •' 
Hm  p«r tonal  asMta  of  tht  ••U.f  of  »illiM  ^ngolking  and  for  a 
partition  or  talo  of  the  roal  eiitat«. 

^^eetion  'A,  oh«p«   89,    111.   RtT«   Statu.   1930,  proTidot  that  no 
inJuaetiOA  «hall  bo  grantod  without  prtviout  notioo  hftvlng  boon  (Ivan 
to  tho  dfffoadanto  to  te  atf«€!t«d,    "unlast  it  nhall  app«ar,   froa  tho 
•oaplaint  or  affidavit  aocoapanyin^  the  «an«,   thAt  the  rights  of  tho 
plaintiff  will  bo  «indaljr  prejudiced  if  the  Injunetlon  Id  not  ieeued 
iaaediately  or  without  eiaeb  notion.'*     Paragrajph  15  of  the  ooaplaint  le 
tho  oal/  one  touohing  the  failure  to  give  notice  in  oosplianee  with 
ttw  eta^te.      It  reel  tee  that  an  order  hae  been  entered  in  the  Probate 
oourt  ia  tho  Gillian  E^ngelkin^  eat&te  requiring  the  executor  to  file 
Ma  final  aeoount  and  aake  distribution  of  the  eetate  under  thu  pro- 
vlaloaa  of  the  vlll;   that  thia  order  "ie  in  dorofl^ation  of  the  mter- 
oata  of  the  plaintiff  as  adoialstratrix  of  the  eatate  of  and  aole  heir 
of  Helena  i^agelking.     The  ord«r  deprlvee  the  eatate  of  Helena  Encelkinc 
and  Clara  Hoffaian,  her  aole  heir,   of   the  share  of  one-third  of  the 
real  and  peraonal  aaeota  of  the  eatate  of  William  icngelkini;,   aa  pro- 
vided by  atatute  by  virtue  of  the   renuaeiation  and  election  of  Helena 
Kngelking,   and  plaintiff  allege e  that  if  dletrlbutlon  ia  made,   ir- 
reparable injury  will  reault  to  thia  plaintiff. * 

In  aany  oaaee  It  hae  b«en  held  that  no  preeuaptien*  are  to 
bo  indulged  in  favor  of  an  injunction  without  notice,  tmt  the  parties 
Makiac  na  Injunction  auPt,   on  facta  stated,  bring  theaeelvea  within 
the  exooption  of  the   statute,     failing  eo  to  do,   an  injunction  granttd 
without  notice  will  be  hold  to  be  iaprovident  and  dieaolved.     igjA  ^» 
Craiit.   138  111.  App.   301;  JMiAfl  ▼•   National  I?e  >^  ^'uel  ^orp..   2W  111. 
App.  leej   Riedcr  V.    <<lilte.  160  111.   App.   576;   Sprague  v.  Ilgnafch  Book 
C£,   106  111.   App.   830,   and  aany  other  caeca.      The  allegation*  of  the 
preaent  coaplaint  wholly  fail  in  thia  rcapect.     At  aost  they  only 
aaaert  occurrenoea  which  aight  reault  in  daaagee  to  the  plaintiff. 
There  are  no  allegatiene  of  fraud,  aooiAtnt  or  niatake   in  the  Probate 


•<>• 


iu»»il  ii«s«S  -i^avnn  •»i9t--it'b   »^aiyrj4l  if*Ft»-l^f^  fc*t«f»ft  «rf    rX;a«it|  a^l^MMtitl 


wis  lo 


^a^cci 


. .,  j:     .\vi     ^r    -ir-rar^    P.I     S^v^^iHJtel    Wtf 

,^qA  ,1X1  «0X   ,£0 


•ourt  pro«««diiifi:i.      TtMr«  ii  no  allegation  tb«t  the  orAmr  of  dla- 
trllmtioii  vac  antarod  t^flthout  aotloa  to  h«r  or  without  har  appearance. 
Uad«r  thaaa  elreuMtaAoos  tba  Intarlooutory  Injunetlon  muat  ba 
raTaraad. 

Tha  want  of  notloa  la  tha  only  point  pratantad  by  tha  ap- 
paallnc  dafandantm.      Tha  aatlra  oonplalnt,  howarar,   fijill*  to  abov  any 
Jttttifiaatlon  for  Intarfaranea  with  tha  adnlnlctratlon  of  tha  aetata 
by  ttot  Frobata  aourt,  whleh  had  ampin  powar  to  oontrol  tha  axaoutor 
and  tha  admlnletratloa  of  $ba  «8tat«9,    {^%«  P*ra,   380-308,  ohap.   9, 
III.   »•▼.    itata.   1939.) 

Tba  latarXociitory  Injunotlonal  ordar  la  ravarsad. 

0*CeiUMr,  ?.J.,  and  Hatohatt;,  J.,  eoneur. 


,9cnHtB9qq£  «tMf  ^TanoiUrjiv  vc  v^if  (»t  ««it«iin  ^wuKTtv  ib4nr«#iNi  ««w  noX^Tutfiat 

.o  .r,i.iitii  ,Q0?.^^^^9  ,9'^-f.  9¥?)   .^r«»rt#  tt^  to  n&tSM-vtftmjtmbin  iM  ham 
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BELLA  ZEluEL 


Appello<?7 


>PE/a.  jlioM  itONICIPAL 


,.^,,^^-^^  J    /COURf  OP  CHICAGO, 

METROPOLITAN  LIFE  Il^URANCE  )/  /  \ 

COMPANY,   a  corpor^it^n,  /  I  V     ^     x        c^  ^  C\ 

Appeiia^  /      I,... 30 6^.1^^- 27  2 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THS;  OPINION  OP  THE  COURT, 

Plaintiff  brought  suit  to  recover  the  face  value  of  a  life 
insurance  policy  Issued  to  her  deceased  husband,  Abe  Zemel.  Trial 
by  jury  resulted  in  a  verdict  and  judgment  in  her  faror  for  $1,000, 
from  which  defendant  has  taken  an  appeal. 

The  policy  issued  March  6,  1935*  '^"^   insured  died  August 
23,  1936,  while  the  policy  was  still  in  full  force  and  effect,  l\hen 
Zemel  applied  for  insurance  J3r,  Samuel  Young  exemined  the  insured 
and  also  elicited  from  him  answers  to  certain  questions  relating  to 
applicant's  health.  These  answers  were  noted  on  the  application, 
which  was  later  signed  by  kernel.  The  principal  controversy  arises 
over  the  following  ciuestions  propounded,  and  answers  made  by  the 
applicant:  "Q,  Have  you  ever  been  told  there  was  albumin,  sugar, 
or  casts  in  your  urine?  A,  No.  Q,  Have  you  ever  taken  Insulin 
treatment?  If  Yes,  state  dates  and  for  how  long,  A.  No." 

It  is  urged  that  plaintiff  is  bound  by  the  terms  of  the 
policy  sued  upon,  with  the  application  thereto  attached  and  expressly 
made  a  part  of  such  policy,  and  that  the  answers  to  the  foregoing 
questions,  being  material  to  the  risk,  their  falsity  voids  the 
contract  and  bars  any  recovery  thereon.  To  support  this  defense 
defendant  introduced  certain  evidence  tending  to  show  that  applicant 
had  died  of  diabetes;  that  dxiring  the  year  1934-,  which  was  prior 
to  the  issuance  of  the  policy,  he  had  been  examined  and  had  received 
treatiuent  for  diabetes  at  the  Kichael  Re  se  hospital  in  Chicago, 


\       (  .V 

.Ck)..SIfiO  TO  o:hjoo'      ( 
r-  (  £014.  .1  ViAlIaO<iOiITaM 

C  ..TtiiijiaqqA 


s T ^ ..•^i. ...  aog        ^ 

sill  B  1q  ojl'I.2V  sobI  siid-  levoosi  oJ   v^J:j:;8  :i£i^sjoid  IllSal&LI 

^CKJO^IC;  ioI  iovbI  rr'-^jti  nx  J-jjaia^ifj:;!,  btxB  it>lb'isy  a  at  baiLuzei  'X'UjI  xd 

.iB^qqa  nj3  asij&i  a  ad  iaBbncl&t  rioiriw  aioil 
;fB£fBJ^.;i.  bslb  beiu^al  edt     »'^i^l   ,o  rfoiiU  I;»jj£al  x^-tXoq  sfIT 
jctarivf     .itoellc  Lni.  sotoI  ilj;"i  nx  illie  asw  X5:>-t£oq  OilJ  eljbilw  ^bi^l  »£S 

(Kt  anidiil©-!  ariox;t39x;p  xLtad'Tso  oJ"  enewaxifi  alrf  xao'il  b&ilollo  oeIb  bAB 

^nold-^soIIqqB  aiij  no  baioa  aisw  aiswsxis  dsexfT     ^dila&d  s^iOBoHqqB 

aeaxiij  xsisvoi^tnoo  X&qioflliq  ©ilT     .IsjbSm.  x<^  i>on3l2   la^fil  &&n  iloMw 

adJ"  x<J  9»3i]i  siemaac  baa  ^b&bnuoqoiq,  anoliaajj].  gxilwollol  edi   'iovo 

^iiJ2i/<;   ^nica'clij  ajiw  QiesU  bloi  xieed  isvs  rox  ©vjsH     .p"      :J-£u>oJLlqqi3 

".oil     .A     ,3noI  woil  -lol  baa  sei&b  eizi&   ,esY  II     ?JGaicJjisi:t 

Oiio   1g  aens;^  edi  -^jcf  bra/od  ax  llXJ^nljiSlq  isdi  bQ^isj  ai  jI 

-^Xeasiqxe  fans  bBdooS^B  o:i9i9tli  noiJ'BoJLIqqB  9xf;J  ilJ-JLw   ^aoqxj  bsua  xoiSoq, 

3£i£o8sio'i  9u;t  oi  aiuwaaa  exic;   c^.sxiJ  i)iLs   ^xo-tloq  riawa  lo  J-'iijq  a  &bBm 

9d:^  abiov  xJisI-^'^  iXeri^   ,ilsii  oxiJ   oJ  luiaed-sia  jtuisc'  ,anolJ-a»jjp 

©saslofc  aMJ  Jioqqiia  oT     .nosisxid'  ifiDVooen  xiis  axscf  bus  iOBiiaoo 

*fl:30i:Iqqt;  cfsrU  woria  oJ  ^albn^j  eoaoblve  al-i:^i9o  bsovboiial  :ia&baelQb 

tQliq  zav  rioiriw   ,K?-I  ii:j»X  *^  snliub  cfsri^t    ias;j9dali!  lo  ojlb  bed 

fe»Yl9o»n  I)si£l  fcfls  b^alMBxe  atiecf  bsil  ail  ^xo-tloq  odi  to  sonsx/eal  aiJLt  oJ- 

^•SaSoMO  til  laHqzod  ae  ©H  XsjadolM  ed^J-  ^jb  ae*»cfj8li?  io1  cfn^xo^ssi^ 
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and  that  injections  of  insulin  had  been  administerod  to  him  for  a 
considerable  time  prior  to  the  issuance  of  the  polic/.  However, 
the  evidence  adduced  by  defendant  was  extremely  vague,  in  that 
the  interne  who  had  attended  Zemel  at  the  Michael  Reese  hospital 
was  unable  to  identify  or  connect  the  patient  with  the  treatments 
administered,  and  therefore  the  trial  court,  after  careful  consider- 
ation, struck  the  evidence  v/hich  constituted  the  principal  defense 
from  the  record,  on  plaintiff's  motion* 

Upon  oral  argument  it  developed  that  nowhere  in  defendant's 
brief  and  argument  does  it  complain  of  the  trial  Judge's  ruling  in 
excluding  the  evidence  introduced  as  tending  to  prove  that  Zemel  had 
been  treated  for  diabetes,  which  constituted  the  principal  defense, 
and  under  these  circumstances,  the  correctness  of  the  court's  ruling 
cannot  be  questioned.  Plaintiff  liad  made  a  prima  facie  case,  and  the 
only  substantial  defense  which  the  insurance  company  might  have  had 
was  eliminated  from  the  record  by  the  court's  ruling.  It  is  so 
elementary  as  to  require  no  citation  of  authority  that  where  on 
I^PPMJL  a  party  does  not  raise  or  argue  errors  alleged  to  have  been 
committed  by  the  court,  the  same  will  be  considered  as  waived. 
Evidence,  tending  to  support  the  affirmative  defense  which  was 
alleged  in  the  pleadings  was  excluded  from  the  record  by  the  trial 
judge,  and  no  point  having  been  made  on  appeal  as  to  the  propriety 
of  the  court's  ruling,  we  are  impelled  to  hold  that  the  judgment  of 
the  Municipal  court  should  be  affirmed.  It  is  so  ordered. 

JUDGMENT  AF7lRMEDe 

Scanlan  and  Jullivan,  JJ«,  concur. 


.«  tcl  fail!  o^  bC'i&i&lmimbB  jisacf  &©d  atlxstal  lo  snoWor-tc:!  i&tli  baB 

-nabianoo  liflsiso  istta  ^d^ittoo  lQl*tt  sisd   siolstsxijt-  fcrt«  ,i>»rt€>;taJLaiffi&fl 

bad  I^HX**S  ;t&a3'  evotQ  0,J  ^tbae^  as  i>»sisr£oti*ni  soaefolva  oif^  griiuurXoxe 

^id-  Jbn.:.   ^.oc:  ;o     lool  sdinq  a  Bb^m  b&A  'i:ii:^at&l%     .bsdol^eei.'p  otf  cfoitns© 

no  319m  #«d[d-  x^-i^o^-  siijupsrj  oc^  ais  '^s^fl*"®!^ 

-^cfsjX'iqoiq  9fi^  o^  es  Xfi»qq.3  £to  ©feem  ii®&<S  gfilVfiri  ;^xiioq  on  fjxifi  ^©sfewt 

1:0  ^nssssbift  »^  ^0-'^-   i>lod  oi  i>©XX3<|eii  ©'tis  ^  ^anXXx/*!  a«^ij«)D  ©rl^  lo 

*fe»*i»fcio  oe  ai  cTI     .b®iJrr.r'*     -'^  -r„..-._    *„.^-_    r      =;  ■  jiii;^?!  ©jff^f 
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lAYLOR  MSHING  MACHINE   /       |        )     '•--  GO^  COUNTI, 

CO.,  a  corpoTatio/ft,  \  ^^/        ) 

i06  I.A.  2  73' 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiff  brought  suit  against  the  Taylor  Washing  Machine 
Co.,  Ellis  H,  Taylor  and  -Salter  A.  Delaney,  to  recover  the  sum  of 
$4-, 562.92  for  attorney's  fees.  Summary  judgment  was  entered 
against  the  Taylor  Washing  Machine  Co.,  and  the  two  individual 
defendants  were  dismissed  from  the  case  on  plaintiff's  motion. 
Subsequently  the  corporation's  motion  to  vacate  the  summary  judgment 
was  denied,  and  an  appeal  was  taken  by  the  corporation  from  the 
summary  judgment  and  the  order  denying  its  petition  to  vacate  tlie 
summary  judgment. 

Plaintiff  had  been  retained  by  the  Taylor  Washing  Machine 
Co.  in  a  matter  pending  before  the  Federal  Trade  Commission.  His 
complaint  alleges  that  under  an  oral  agreement  entered  into  September 
11,  1936,  the  corporation  agreed  to  pay  him  a  retainer  of  ;til,000  and 
the  sum  of  $200  a  day  for  legal  services  rendered  out  of  Chicago 
and  $J00  a  day  for  services  rendered  in  the  city,  as  well  as  all 
traveling  expenses.  It  is  alleged  that  as  a  result  of  services 
rendered  from  September  11,  I936,  to  and  Including  February  25,  1938# 
after  allowing  the  defendants  all  credits,  there  remained  an  indebt- 
edness of  $4,562.92. 

Defendants  filed  their  appearance  and  a  demand  for  a  trial 
by  Jury.  Their  verified  answer,  signed  by  .falter  A.  Delaney,  as 
secretary  of  the  corporation  and  its  dxay  authorized  agent,  denied 
tliat  any  services  were  rendered  in  behalf  of  the  Individual  defend- 
ants. As  to  the  corporation,  it  denied  the  agreement  to  pay  $200   « 


^.'■n^  .A  CLlOfUiH 

aaiilojaii  i^aJiizM  lolx&f  s-xi^  ctarcx^^B  Jiwa  id-gsjoid  IllintQll 

l^LsblYibai  owJ-  sil^t  Joaij  ,,oO  auMoaM  saiiiE^W  ^©X\sT  8«f;t  iBaJb^a 

.iiolctofii  a ' lllc^aiaXq  no  ©2-50  orif  -dtI-  :'03Ei:i!ir..th  r-i^w  2;fnsbn9l©f> 

iaesi^bvl  \iBmwe  ari^t  a^sosv  0  '  oifpsadi;8 

9>£ii  mo'il  no Jti i?.io(i'ioo  mi)  x<i  asiLz)  a.jw  Ise;  -.   ^fcsiafvt  kov/ 

.tilQEi^biJt,    ""  •     ■ '- 
tUililo^I^  gfiixlaii.  iujs^i  aa&d  bed  "ili^^aJUIS 

.aoiiiy  XTiiiioC;  sIsbs'I   .  .i^Jsti  ^albn^q  ^aJJ-jofii    .   .       .    . 

9^..ol[iO  lo  -'JJo  bs'i-  :..ii^'i  c'.;»  j:vi.>c.  I^a©!  lol  x*^  «  <^S$  l:o  fflua   exii^ 

Us  33  IIsw  aB   ,x*lo  ^£ii  at  JE)«i©Mei  asaiVTiea  lol  'xab  «  OO^J^  bus 

eeoivioe  lo  d-Iijee'x  s  as  .t-GdJ-  bo:g®llsi  el  if  I     .aeenoqx©  sxxllevai:^ 

^3t^X  ^<[ii  AC'S  'J^'J^cf^'^  anibi^Xoxii;  i)xii3  od    ^d^:?,'!   ^11  •i^^cfrae^qaci  atoil  beisbaBi 

Ifllio   J3  •lot  toxiflisb  a  i3r«a  soaEijiSq.,..    .j. ...cl  a:?n3f>a©l9CI 

EB  ^x^^JS-tsU  ,A  iQjIxji/  ^c<^  JDe/iaia   ^^eweui^,  D^ilXiev  iJtsxlT     .xijut  \<i 
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a  day  for  services  rendered  away  from  Chic o go  and  .^100  a  day  for 
services  rendered  In  the  city,  and  averred  that  Taylor  TUfcshlng 
Machine  Co,  did  agree  to  pay  the  plaintiff  the  sum  of  $1,000  in  full 
for  services  to  be  rendered  in  behalf  of  the  corporation  In  the 
xoatter  then  pending  before  the  Federal  Trade  Coiimlssion,  and  that 
the  sum  of  .pi, 000  was  thereafter  paid  to  plaintiff  in  accordance 
with  the  agreement.  The  answer  further  avers  that  on  October  1,  19j6, 
the  corporation  paid  plaintiff  the  sum  of  «:;147,15  for  traveling 
expenses,  in  accordance  with  a  stateme.:.t  rendered,  and  that  under  an 
agreement  between  plaintiff  and  the  corporation,  made  April  1,  1937, 
plaintiff  agreed  to  accept  the  sum  of  .$55^  iii  f^ll  for  services 
rendered  and  to  be  rendered  in  a  suit  for  damages  which  was  to  be 
instituted  against  the  Chicago  Better  Business  Bureau,  which  sum  was 
thereafter  paid  by  the  corporation  to  plaintiff. 

Plaintiff's  replication  denies  that  he  agreed  to  accept 
i;»l,000  in  full  for  services  rendered  before  the  Federal  Trade  Commis- 
sion, and  also  denies  the  alleged  agreement  of  April  1,  1937*  to 
accept  the  sum  of  $550  for  services  rendered  and  to  be  rendered  in 
connection  with  the  damage  suit  against  Chicago  Better  Business  Bureau, 

June  13,  1938,  plaintiff  served  counsel  for  defendants  with 
notice  and  affidavit  to  place  the  cause  upon  the  Jury  trial  calendar, 
and  the  case  was  later  set  for  trial  on  that  call.  Before  it  was 
reached,  however,  plaintiff  filed  a  motion  for  summary  Judgment, 
supported  by  his  o^m  affidavit  and  that  of  Gloryette  ICaplan,  a  steno- 
grapher, and  Walter  i.,  Delaney,  the  former  secretary  of  the  Taylor 
Washing  Machine  Company,  who  had  made  and  signed  the  affidavit  of 
defense  filed  by  the  defendants.  Plaintiff's  affidavit  contains  a 
summarized  statement  of  the  legal  services  performed  by  himj  the 
affidavit  of  Miss  Kaplan  bears  the  dates  upon  which  statements  ware 
mailed  to  defendant  corporation;  and  Delaney »s  affidavit,  which  is 
directed  to  plaintiff,  contains  the  following  salient  allege tionst 

••The  undersigned,  »Valter  A,  Delaney,  voluntarily  makes 
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rrol  \ch  a  OCX.?  bsu:   ogsolriO  Mlit  \«Wfi  bsiatifi&i  a&olviae  lol  \b£»  b 

anldeair  ioIxaT  iiisLs  i>s'iieYjB  bos  i^itii  adcf  al  b9iBbn9i  8»olvri9e 

Xlj/1  at  OOO^L^  lo  ifiWJ:  siU"  lUtd-nisIq  etii  x&q  oi  ^BrgB-biJb  ,oO  oaldoaM 

90iii8f3ioooj3  111  'tlt^alalq  oi  tlsq  i^ilaeisdi  esw  0OO,Ii>  "io  latia   srW 

^6i^l  ^L  r£9cfo^oO  no  ^siij  aisvs  'X9rLtix;1  t"-:';  .  ©rfT     .^tfloxuesias  sr£:f  rl;tiw 

3Xxll9VBi;t  lol  tIAM..   "io  :.  .i.^q  noicf jioqrtoo  9£f;t 

^7,.CI  <.-'■  Xiiqil  eibiwa  ^aoiJAiOiiioo  mU  btk»  llliaX&Lq  r.aw^etf  ;rfl©ia99i3fl 

asoiviQs  lol  XXJif'l  ax  G<^a-  lo  an^s  su^  cfqsoos  oi  basigs  'illyaXfiXq 
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this  statement  to  you  as  the  representation  of  the  facts  involred  in 
the  suit  pending  between  Harold  A.  Fein  v,  Taylor  Washing  i-'achine 
Company,  Ellis  R.  Taylor  and  'ValtGr  A.  Delaney  in  Circuit  Court  of 
Cook  County  case  No,  38  C  6746.  This  statement  is  made  because  it  is 
my  desire  to  adhere  to  the  facts  and  because  of  the  pleadings  which 
were  filed  in  that  case  at  the  time  I  was  in  the  employ  of  the  Taylor 
Washing  Machine  Company  as  Secretary  and  Credit  Manager,  Because  of 
my  employment  I  was  directed  to  sign  an  affidavit  of  defense  by 
Mr.  Taylor  vdthout  regard  to  the  actual  facts  involved,  *** 

"This  statement  is  made  by  me  voluntarily  for  the 
purpose  of  fully  disclosing  all  of  the  facts  as  I  know  them  to  be, 
without  any  promise  having  been  maoe  to  me  by  Fein,  or  anyone  in 
his  behalf,  and  solely  for  the  purpose  of  disclosing  the  truth; 
that  the  answer  filed  in  the  Circuit  Court  proceedings  on  behalf  of 
the  defendants  v>as  dictated  by  Michael  J,  Jullivan,  attorney  for  the 
defendant  therein,  from  information  furnished  scid  Ailchael  J,  Sullivan 
by  Ellis  R.  laylor  and  this  affiantj  that  in  the  preparation  of  said 
answer  neither  Ellis  R.  Taylor  or  this  affiant  fully  disclosed  to 
Michael  J,  Sullivan  all  of  the  facts  as  herein  stated." 

Delaney »s  affidavit,  which  is  quite  lengthy,  admits  the  claim  of  plaii^ 
tiff  against  defendant  corporation. 

Subsequently,  Taylor  IVashing  Kacliine  Company  and  Ellis 
R.  Taylor  filed  the  counteraffidavits  of  llichael  J,  Sullivan  and  Ellis 
R,  laylor  in  defense  to  the  motion  for  siimmary  judgment,  Sullivan's 
affidavit  avers  that  he  was  attorney  for  the  defendants  and  retained 
by  them  to  defend  the  cause  of  action  instituted  by  plaintiff;  that  in 
accordance  with  the  statements  made  to  him  by  Delaney  he  prepared  and 
filed  the  answer  of  defendants;  that  the  allegations  contained  in  the 
answer  are  a  true  statement  of  the  facts  as  given  him  by  defendant 
Delaney,  and  that  he  would  testify  to  such  facts  if  called  as  a  witness. 
The  affidavit  of  Ellis  R,  Taylor  avers  that  he  was  president  of  the 
corporation,  that  he  read  the  affidavit  of  .waiter  A,  Delaney,  filed  in 
support  of  plaintiff's  motion  for  a  sum./ary  Judgment,  and  that  Delaney' s 
affidavit  was  "entirely  inconsistent  with  the  sworn  answer  to  the 
complaint  filed  herein,  and  that  the  allegations  contained  in  said 
answer  of  this  affiant  and  the  Taylor  Wasliing  Machine  company^  a  cor- 
poration, to  the  complaint  of  said  plaintiff,  and  signed  by  the  said 
Walter  A,  Delaney,  as  secretary  of  the  corporation  and  individually,  is 
a  true  statement  of  the  facts  in  connection  with  the  employment  of  said 
plaintiff;"  and  he  averred  that  "he  makes  the  facts  contained  in  the 
sworn  answer  filed  by  defendants  in  said  cause  a  part  of  this  affidavit. 
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and  that  this  affiant,  if  sworn  as  a  witness,  can  testify  competently 
to  such  facts  as  his  personal  kuov.lGdge."  He  further  states  that  on  th« 
19th  of  September,  I938,  Delaney  gave  Ms  deposition,  under  •ath,  up«n 
plaintiff's  motion,  and  that  said  deposition  fully  supports  the  answer 
filed  by  affiant  and  the  other  defendants. 

After  Ellis  R,  laylor  and  Walter  A,  Delaney  were  disnlaged 
as  parties  defendant,  the  corporation,  on  July  7,  1939,  filed  its  petition 
to  vacate  the  summary  judgment,  in  which  it  set  forth  part  of  a  deposition 
of  V^alter  A.  Delaney,  taken  September  I9,  19 38,  wherein  he  testified  under 
oath  that  plaintiff  never  made  the  statement  that  he  would  charge  $200  a 
day  away  from  Chicago  and  $100  a  day  for  time  spent  while  in  Chicago,  The 
petition  further  alleged  tliat  the  court  was  without  Jurisdiction  to  con- 
sider the  truth  or  falsity  of  the  corpon  tion's  answer,  and  was  limited 
merely  to  a  consideration  as  to  whether  the  answer  set  up  a  good  defense. 
The  affidavit  also  averred  that  by  the  entry  of  the  sumnary  judgment  the 
Corporation  y.as  deprived  of  the  right  of  trial  by  a  jury. 

The  sole  question  presented  is  whether  under  the  plead- 
ings and  affidavits  filed  the  court  was  justified  in  entering  summary 
judgment  against  the  corporation,  Plaintiff  takes  the  position  that 
under  section  ')^   of  the  Civil  Practice  act  (111.  Rev,  Stats.  19j9# 
chap,  110,  par,  I8I)  and  Rule  15  of  the  Supreme  court  supplementing  the 
act,  sumnary  judgment,  on  motion  supported  by  affidavits  in  accordance 
with  the  act,  may  be  properly  entered  unless  defendant,  by  affidavit, 
Alscloses  facts  constituting  a  meritorious  defense.  He  argues  that  the 
affidavits  of  Kaplan  and  Delaney,  in  support  of  the  judgment,  fully 
complied  with  the  statute  and  rule,  buc  that  the  af  idavits  of  Sullivan 
and  Taylor  in  opposition  thereto  do  not  in  any  respect  meet  the  requirements 
•f  the  statute  or  Rule  1^  (2),  It  is  urged  that  bullivan's  affidavit 
me.^ely  avers  that  the  original  answer  to  the  complaint  was  prepared  by 
him  from  information  furnished  by  Delaney,  and  th^t  the  affidavit  of 
Taylor  merely  states  that  the  original  answer,  subscribed  by  Delaney 
as  secretary  of  the  corporation,  is  a  true  statement  of  the  facts;  and 
that  neither  Sullivan  nor  Taylor  in  their  affidavits  denied  any  of  the 


Xlia^t^qjm^  X^Xie&i  m-Q  ^aetcJJfcw  b  &b  aims.  11  ^ijns:^  '}      .:2:il  i.'oxi:'   b: 
Strict  no  i£AS  ae^BCte  iBdiiuli  ©H     ».»:;} of^I-OiTrf  iBnoRTs^  ?  i    . 

amqu  ^dti&o  lebasj  ^nct^t&v  .,        .     ,      uisd'^Jj^  ^^^^ 

JbeaslSEjJj)  ©aew  ^9;^...  X^  ^   ...   ..,». ......   .v._,  ^.w*^....  ,H  ellia  lecMA 

nol;fiaoti  -::tio*i  ise  Ji  noli.  . 

-xioo  od"  nolJoJ:ibalii.ft  cJ^woriJ^iw  saw  Siuoo  sdi  isdi^  f>@89ll.a  larictix/l  aolitii 
L.S)itsii£l  2fiw  bris  ^i©w2fiij  2*noi:fsioqioo  odd-  lo  T':JlsX8l  lo  diini  Qd:^  leb^ 

»X'^t  a  Ytf  XiGl'iJ-  lo  :id-^l'i  9£W  lo  b9Vlio                           .o<r* 

-b^elq  9ji^   I9£)m/  •x^xld'ejiw  al  bsino.-oicv  m-Utienr,  sIob   ©iff 

tiBSUotfE  :^al'L93aQ  at  l>9ill^ex;!,  ;> Jt^eftt'Tls  fens  ti^ 

isd:^  noxctiaoq  sifct  asjLsJ-  111^ flic;!        .  aaiSfcJ 

ii  -      ■  ■    '  '  ■  ■  ■     ■* 

>.J:JiieiuS'X-:iqLa  j-iX'Qc;   Siiiei^i; :,  ^.n.^;   lo  ^X  ^Xuy-  £.11::   (XbX   .i^ci   %OiiC  .^ii 

^o...,.i;iocyi5  al  ad-lv.3bXil£  xcf  fio^tioqqi^  nold-om  no  ,;tn©ffisf)uf,  Y^fimau-is    ^i 

^ilrsblTiii  \d  ^inabiiQlab  t'aelnu  beiecTae  xXiaqoaq  so  XJS^a  jCfoe  oxicT  riJ 

sili  ;tari:/  aex/S'.  .    lao'icjL'  aijoXiOji'j.oiu  n  gnliJif^tl* «ui©o  8Jo«l  ••eoXoi 

iii;vXXXiiii  lo  e;f  JrVxjiji  .'i«  i-w   J-iU   ^i;£i  ^£ijj'x  Uu>  i^i-v^uw  w*ij  .,uX«r  bsiXqij 
ooissflisnJjupe'r  erij   d-fisia  i^&eqein:  Tfi*  nl  :)"on  ob  eo's'iaflJ-  noXJ^iaoqqo  til  loXxsT 
^iVisJbXllB    :':'avJ:XXira  .rft£i>^    t^-g-in  zl  :^l      .::')  ?!   ^^lur  lo   o^jLrj,Jc    9..'^ 

lOliiX  «c 

Qsxi  lo  ^/itt  Jtieti  111.,     i  fViI^XTla  'iloriv    ifii  'iclxii'j    '■«>  •    '  "^ /.f  T.r^i   lerljxt. 


-5- 

allegations  of  fact  stated  in  the  affidavits  of  Kaplan  or  Oelaney  nor 
set  up  any  new  matter  by  way  of  defense.  Plaintiff  reUea  on  th«  re- 
quirement of  the  statute  and  Rule  15  which  requires  a  defendant  to  Join 
issue  on  the  motion  for  sumi^ary  Judgment,  and  that  failure  so  to  do 
justified  the  court,  upon  consideration  of  plaintiff's  three  affidavit! 
in  support  of  the  motion  and  those  in  opposition  thereto,  in  entering  th« 
summary  Judgment,  since  defendant's  affidavits  raise  no  issue  of  fact  t% 
Justify  the  submission  of  the  cause  to  a  Jury,  The  gravamen  of  plaii>- 
tiff »s  position  Is  that,  although  under  the  original  affidavit  of  defenie 
defendant  would  have  been  entitled  to  a  trial,  the  corporation's  failur* 
to  again  set  forth  the  defense  in  its  affidavitsin  opposition  to  the 
summary  judgment  left  it  without  an  issue  of  fact  to  Justify  submitting 
the  case  to  a  Jury. 

We  thirik  the  affidavits  of  Michael  J.  Sullivan  and  Ellis  R,  Taylor 
sufficiently  comply  with  the  statutory  provisions  and  rule,  Sullivan's 
affidavit  alleged  that  he  had  prepared  the  answer  in  accordanoe  with 
statements  made  to  iiim  by  Delaney;  that  the  allegations  contained  in  the 
answer  were  a  true  statement  of  the  facts  as  given  to  iiim  by  Jelaney,  and 
that  he  was  prepared  to  so  testify,  Ellis  H.  Taylor's  affidavit  alleged 
that  the  original  affidavit  of  defense  was  a  true  st.:  tement  of  the  facts 
in  connection  with  plaintiff's  employment,  that  if  sworn  as  a  witness  tas 
was  prepared  to  so  testify,  of  his  personal  knowledge,  and  he  also  alleged 
that  Delaney  had  In  September,  I938,  under  oath,  made  a  deposition  fully 
supporting  the  answer  filed  by  the  corporation  and  the  other  defendants. 

The  provisions  of  the  practice  act  for  summary  Judgment  were 
obviously  eniicted  to  enable  a  plaintiff  to  obtain  Judgment  where  no 
legal  defense  is  interposed.  In  the  case  at  bar  the  affidavit  of  merits 
discloses  a  valid  dispute  between  plaintiff  and  the  corporaUon  as  to 
plaintiff's  compensation.  Plaintiff  concedes  that  if  Delaney  had  not 
filed  the  second  affidavit  the  answer  would  have  entitled  the  corporation 
to  a  trial,  and,  in  fact,  a  motion  w.  s  made  by  plaintiff,  before  he 
applied  for  summary  Judgment,  to  set  the  cause  for  trial.  The  affidavits 
in  opposition  to  the  motion  for  summary  Judgment  reaffirmed  the  avements 
of  the  ansv/er,  and  characterized  them  as  "a  true  statement  of  the  facts 
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ixi  connection  with  the  employment  of  Sciid  j,..lainliff ,"  Th«  pleadingt 

Bade  up  an  issue  of  fact  viiich  could  only  fairly  be  determined  by 

a  hearing.  In  view  of  Delauey's  contradictory  affidavits  the  court 

would  have  been  fully  Justified  in  striking  the  effidavit  of  defease 

and  allowing  defe  .dant  to  file  another  affidavit  of  merits.  However^ 

we  do  not  thirJc  that  the  entry  of  a  summary  judgment  was  proper  under 

the  circumstances. 

The  Judgment  of  the  Circuit  court  entering  sximmary  Judgment 

ai-xd   the  order  denying  the  petition  to  vacate  the  summary  Judgment 

ar-i   reversed,  and  the  cause  Is   remanded  vdth  directions  to  proceed  t« 

a  trial  of  the  cause  upon  its  merits, 

JI;"DCaiEKT  AND  OdDER  REVERSKD  AND 
CAUSE  REMANDED  WITH  DIRECTIONS, 

^canlan  and  Sullivan,  JJ*,  concur* 
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MR.  PRESIDING  JUSTICE  FRIEJID  DELIVERED  THE  OPINION  OF  THE  COURT, 
Plaintiff  brought  suit  to  recover  from  the  defendant, 
a  fraternal  benefit  society,  the  aggregate  sxam  of  $1,^00  represented 
by  two  benefit  certificates  issued  on  the  life  of  her  son,  Louis  L, 
Caporale,  wherein  she  was  designated  as  beneficiary.  Trial  by  the 
court  without  a  Jury  resulted  in  a  judgment  in  favor  of  plaintiff 
for  $1,500,  and  $i;?0  interest  and  costs,  from  which  defendant  has 
taken  this  appeal. 

The  only  defense  interposed  to  the  action  was  that  the 
insured  had  stated  in  his  application  that  the  cause  of  his  father's 
death  was  pneumonia,  whereas  defendant  claims  that  he  died  from 
pulmonary  hemorrhage,  resulting  from  tuberculosis.  There  is  sub- 
stantially no  dispute  as  to  the  facts.  Plaintiff  and  another  son 
testified  that  in  September,  1933,  Ralph  Caporale,  father  of  insured, 
was  engaged  in  the  candy  and  grocery  business  in  Chicago;  that  he 
was  a  husky  looking  man,  and  weighed  upward  of  175  pounds,  had  a 
good  appetite,  slept  well  and  never  complained  of  any  trouble;  that 
on  September  25th  of  that  year  he  went  to  oheboygan,  isconsin,  to 
Tisit  his  brother  and  died  there  October  24th, 

The  application  for  the  two  beneficial  certificates  was 
■ade  in  March,  1936,  about  two  and  a  half  years  after  Ralph  Caporale »s 
death.  The  applicant  was  then  about  20  years  of  age  and  lived  in 
Chicago.  The  application  for  insurance  was  taken  by  one  Dr.  Ernest 
P.  Olivieri,  and  prepared  in  his  own  handwriting.  v;lien  the  medical 
ler  inquired  of  Louis  Caporale  as  to  the  cause  of  his  father's 
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death,  the  applicant  answered,  "I  think  it  is  pneumonia,"  but 
Dr.  Olivier!  wrote  on  the  application  only  the  word  "pneumonia." 

While  in  Sheboygan,  Ralph  Gaporale  was  attended  in  his 
last  illness  by  Dr.  C.  I.,  Sonnenburg,  a  physician  and  surgeon  in 
Sheboygan,  who,  testifying  by  deposition  on  behalf  of  defendant, 
stated  that  through  the  history  of  the  case  and  from  his  examination 
he  found  that  Ralph  Gaporale  had  suffered  and  died  from  "flu"  and 
tuberculosis,  pulmonary  hemorrhage  being  the  immediate  cause  of 
death  and  active  tuberculosis  and  influenza  contributing  causes, 
and  he  prepared  the  answers  on  the  original  death  certificate  and 
signed  and  filed  the  same  with  the  Department  of  Health  at  Sheboygan. 

Dr.  Olivieri,  who  also  testified  on  belialf  of  defendant, 
stated  that  pulmonary  hemorrhage  may  be  caused  by  pulmonary  tuber- 
culosis, i-gury  to  the  chest.  Influenza,  heart  disease,  or  by  a  cold, 
asthma,  bronchitis,  and  the  bursting  of  a  blood  vessel.  He  also 
testified  that  pulmonary  hemorrhage  has  to  be  corifirmed  by  X-ray  or 
sputum  analysis,  and  even  then  it  is  difficult  to  definitely  ascertain 
the  cause.  In  this  case  neither  X-ray  nor  sputum  analysis  iMis  taken. 
It  further  appears  from  the  evidence  that  .alph  Gaporale  had  worked  at 
his  occupation  until  the  day  of  his  death,  and  was  attended  by 
Dr.  Sonnenburg  only  on  October  24th,  the  day  on  which  he  died. 

The  application  for  insurance  was  signed  by  the  applicant, 
who  certified  that  all  the  statements  therein  were  true  and  agreed  that 
any  untrue  statements  made  by  him  would  make  the  certificates  void, 
When  the  certificates  of  insurance  were  issued  ..prll  28,  1936,  they 
contained  a  provision  tiiat  they  had  been  issued  "in  consideration  of 
the  warranties  and  agreements  in  the  application."  The  applicant 
died  July  25,  19 37.  'Vhen  claim  was  made  for  the  face  value  of  the 
two  certificates,  defendant  paid  to  the  clerk  of  the  Municipal  court 
$^9.23,  as  its  tender  of  all  moneys  received  on  account  of  the 
certificates,  but  refused  to  pay  the  face  value  of  $1,500« 

The  gravamen  of  the  defense  interposed  is  that  the  statenent 
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as  to  the  cause  of  his  father's  death  by  the  applicant  constituted  a 
warranty,  and  that  It  was  such  a  false  representation  as  to  preclude 
recovery. 

Dr.  Sonnenburg's  death  certificate  shows  that  the  principal 
cause  of  the  dec  th  of  applicant's  father  was  pulmonary  hemorrhage,  and 
Dr.  Ollvlerl  testified  that  pulmonciry  hemorrhage  may  be  caused  by  any 
one  of  several  ailments,  including  pneumonia.  Both  pulmonary  hemorrhage 
and  pneumonlatre  diseases  of  the  lungs,  and  therefore  when,  answering  as 
to  the  cause  of  his  father's  death,  the  applicant  said,  "I  think  It  is 
pneumonia,"  his  answer  Indicated  either  some  doubt  in  his  own  mind  or  a 
lack  of  kno^vledge  as  to  the  cause  of  his  father's  death.  The  answer, 
"I  think  It  was  pneumonia,"  v.as  certainly  not  a  false  representation! 
It  was  at  most  an  opinion,  of  a  layman,  as  to  vhlch  the  applicant  himself 
had  some  doubt.   furthermore,  according  to  the  evidence  presented  upon 
the  hearing,  the  answer  was  sub-stantially  true.   It  was  never  definitely 
ascertained  that  his  father  died  from  hemorrhage  due  to  tuberculosis. 
No  X-rays  were  taken,  nor  was  a  sputum  analysis  made,  and  without  these 
measures  the  exact  cause  of  the  hemorrtiage  could  not  be  definitely 
ascertained.  Physicians  testified  that  the  exact  cause  of  the 
hemorrhage  could  not  even  be  definitely  ascertained  by  X-rays  or 
sputum  analysis. 

The  law  is  well  settled  in  this  state  and  other  Jurisdictions 
that  an  ansv.er  in  an  application  for  Insurance  will  not  be  regarded  as 
a  warranty  unless  it  was  so  Intended  by  the  parties,  (Crosse  v.  Knights 
of  lienor f  2'JA   111.  80j  Janelunas  v.  Ghlc;  go  Fraternal  >iSS'n.  280  111, 
App,  2191   Brikson  v.  Merchants  Reserve  Life  Ins.  Co..  209  111,  App.  3*2j 
Mimiesota  Mutual  Life  ;i;n3.  Co.  v.  Link.  230  111.  273.; 

In  Crosaav.  Knights  of  Honor.  254  111.  80,  at  p.  34,  the 
court  called  attention  to  the  fact  that  warranties  are  not  favored  in 
law,  and  that  "if  there  is  anything  to  be  found  in  the  appUci.tion  or 
I  certificate  tending  to  show  that  the  answers  and  statements  were  not 
j  Intended  by  the  parties  to  be  regarded  as  warranties,  such  ansl^ers  or 
^statements  as  are  not  materi;  1  to  the  risk  and  v;ere  honestly  made  in 
the  belief  that  they  were  true  will  not  present  any  obstacle  to 
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In  Minnesota  MutuajLjyjTeJLas^j^Q.  v.   Link,  230  111.  273, 
the  court  held,   "Miether  the  alleged  false  answers  are  warraltles'or 
mere  representations  is  a  question  to  be  determined  from  a  construction 
of  the  contract,  which  should  be  in  accordance  v;ith  the  expressed  in- 
tention of  the  parties/'  and  said  that  it  was  "not  reasonable  to  suppose 
that  .-iller  took  this  policy  with  the  distinct  understanding  that  it 
would  be  void  and  that  all  premi.ums  paid  by  him  on  It  were  a  mere 
gratuity  conferred  upon  the  company,  and  yet  if  the  absolute  truth  of 
all  the  answers  to  more  than  three-score  questions  was  warranted  there 
is  scarcely  a  probability  that  any  liability  could  ever  accrue  on  such 
policy, " 

It  is  inconceivable  in  the  case  at  bar  that  the  insured  in- 
tended to  ^^arrant  his  answer  to  be  literally  true.  His  father  died  in 
another  town  almost  thirty  months  before  the  application  was  signed 
and  the  applicant  likely  did  not  have  any  positive  knowledge  or  infor- 
mation on  the  subject,  and  therefore  used  the  qualifying  words,  "I 
think,"  and  his  doubt  as  to  the  cause  of  his  father's  death  is  forti- 
fied by  the  testimony  of  Dr.  Olivier i  and  the  statement  in  the  death 
certificate  by  Dr,  Sonnenburg,  both  of  whom  evidently  entertained  some 
doubt  as  to  the  cause  of  the  hemorrhage. 

Various  other  points  are  raised  and  argued  by  the  respective 
parties,  but  we  think  that  under  the  undisputed  evidence  plaintiff 
was  entitled  to  recover  upon  the  two  certificates  and  that  the 
Municipal  court  properly  entered  judgment  for  the  face  value  thereof 
together  vdth  interests  and  costs.   Judgment  of  the  i.unicipal  court 
is  affirmed. 

JUDCaiENT  AFFIRMED* 
Scanlan  and  Sullivan,  JJ,,  concur. 
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MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  suit  for  an  accounting  against  defendant. 
The  cause  was  referred  to  a  master  in  chancery,  who  heard  the 
evidence.  The  master's  report  found  that  the  equities  were  with 
defendant  and  recommended  the  dismissal  of  plaintiff's  complaint 
for  want  of  equity.  The  master  overruled  objections  filed  by 
plaintiff  to  the  report.  The  chancellor  thereafter  overruled 
plaintiff's  exceptions  to  the  report,  approved  the  report,  and 
dismissed  plaintiff's  complaint  for  want  of  equity.  Plaintiff 
appeals.  Defendant  failed  to  file  a  brief  in  this  court. 

The  verified  complaint  alleges,  in  substance:  (1)  That 
Mary  R.  Davis,  plaintiff's  mother,  died  intestate  on  liovember  10, 
1928,  and  plaintiff  inherited  from  her  estate,  in  moneys  and 
securities,  the  sum  of  $23,34-6. :?1.  (2)  That  plaintiff,  previous 
to  that  time,  was  well  acquainted  with  defendant,  and  as  the  result 
of  a  friendship  of  many  years'  standing  and  defendant's  representa- 
tions to  plaintiff  that  defendant  was  well  versed  and  skilled  in  t^.e 
handling  of  funds  and  the  making  of  investments,  plaintiff,  who  had 
very  little  knowledge  concerning  such  matters,  believed  said 
representations  of  defendant  and  was  thereby  induced  to  deliver  to 
defendant,  about  January  10,  I929,  his  said  entire  inheritance; 
that  defendant  stated  that  he  would  invest  said  funds  for  plaintiff 
so  that  the  principal  of  the  same  would  be  secure  and  a  reasonable 
income  would  be  derived  therefrom  for  plaintiff;  that  defendant 
had  complete  charge  of  the  receiving  of  said  inheritance  of  plaintiff 


asdo^ 


>,  (  \        .V 

.   .jO  aOOO     if  ( 


tr 


atW  f)i30il  oflw  ^TC'isofuado  at  iQiz&a  &  CKf  fceaislsi  esw  saUBO  9xlT 
rid-iw  9^9w  e©lcrii/;9  9x{;t  ;tad:t  Luxrol  cTioqsi  h*i®iz&m  anT     .eonoblvd 

Xcf  l>»Ii:l  anoWoQtcfo  JbeJjjii9vo  lo^asiH  sriT     .T^^lJii;©  lo  ;tnjBW  lo. 

bBluiieyo  lajtija isxlci-  riolieorijsfit-^  axlT     ^inoq^oi  ad^i-  oi  "illd'nlBl- 

bos  t^'^dqs*!  ed;i  b&voiqq,Q   ^Sioqei  edi  oi  8nol:tqeox9  s'llLtnlBl 

llWnxsIl     ,\ilsji:9  lo  jasv  lol  inislqiaoo  s'llWnlisIq  b9szhaztc 

.J"u;oo  slxl^  nl  loiid  a  aXll  o^  l>sXJt«'l  c^rualinsloa     .aliseqqa 

^£riT  (I)   ^eoxiBcfacfxxa  ni:   ^eegsIlB  ^J-nlsiq/aoo  fosllliev  sdT 

,01  i9diK9voU  no  Qi&^seinl  betb  ^i9Aiom  a'lxl^tnlslq  ^BtYsQ  ,H  xoeli 

i)xifi  8'i9flom  at  <9ifJ-a9  rrsxl  jaoil  bsc^lieiLKi:  'lll^fnijslq  ba&  ^8£^I 

ax;olv&iq  ,ll±;tnijslq  iatfL     (iO     .I^,dA£,<;2i;  lo  oj/b  9tii   ^asi^tl-iwoea 

iSJszoi  sdi  as  bos   ^:ia&baslieb  diht  bedrutisx/pofl  IX9w  aev;  ,©fiLt;t  ;^ari;^  oJ^ 

-*i^no89iq&"i  &^ia&bne1eb  baa  anibne^te    'eiBe^  vifim  lo  qinsfinsinl  &  lo 

d-J  at  bellMs  baa  bsaisv  IXsw  esw  ia^bastsb  i&di  lll^nXsXq  oi  snol:. 

Jbad  oriw  ,lllctnlj5Xq  ,e;tnsia;Jasvnl  lo  ^ahi&su  edi  bos  abrujl  lo  gnlXbHii.. 

btaz  be'79li&d  ^zisii&m  douz   lahiiooaov  eabeXwo/i^i  BliilL  xi©v 

o;^  isvXX3i)  o;r  jjsowbai  xcfs'^adJ   saw  baa  ^rLibnslo;:.  lo  8iiol;tB;fn989iq9i 

{9oaB^tiB£ini  B-ilian  Ll^&  2I1I  ,^?X   ,0X  x^si/hbI*  ^uods  ^d^nabnelgb 

llXJnlsXq  aol  abm;l  blBB  tceval  LXwow  aii  ^^xf^f  b»c?B:te  ;t£iBbii©l0b  ;tari^ 

eXdanoBBsn  b  bos  sii/oob  9c'  bXx;ow  sobz  arict  lo  XaqlonXiq  adi  ^sdi  oa 

^fiBbnslob  ^firii    jlllJajLBXq  10I  laoilsiaxW  bevtieb  ed  blsjcm  Bmooai 

lllctrtXi5Xq  lo  QooQilioiial  bl&a  lo  snlvXeogi  Bdi  lo  ssisrio  ©d'gXqinoo  bad 


-2- 

by  reason  of  the  authority  granted  to  him  by  plaintiff,  and  plain- 
tiff's knowledge  as  to  the  amount  of  his  said  Inherltanes  Is  based 
solely  upon  the  Information  furnished  to  him  by  defendant.  (3) 
That  after  plaintiff's  said  Inheritance  was  delivered  to  defendant, 
the  latter  proceeded  to  make  a  number  of  Investments  for  and  In 
behalf  of  plaintiff  and  paid  to  plaintiff,  from  time  to  time,  various 
sums  of  money  and  advanced  certain  funds  for  him,  which  payments  and 
advances  were  to  be,  and  should  be,  deducted  from  plaintiff's  funds 
entrusted  to  defendant.  (4)  That  plaintiff  has  frequently  demanded 
that  defendant  furnish  iiim  with  a  complete  and  Itemized  accounting 
of  the  exact  amount  of  plaintiff's  inheritance  that  defendant 
received,  the  Investments  that  defendant  made  with  the  same,  and  the 
balance  due  to  plaintiff  from  defendant  as  a  result  thereof;  that 
defendcJit  has  partially  complied  with  such  demand  by  orally  submitting 
to  plaintiff  certain  figures,  accompanied  by  defendant's  notations, 
which  indicate  that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
at  least  $6,000;  that  defendant  has  refused  to  pay  said  sum,  or  any 
part  thereof,  to  plaintiff.  Plaintiff  asks  that  an  accounting  may 
be  taken  of  all  dealings  between  plaintiff  and  defendant  since 
defendant  received  s&id  funds  and  securities  of  plaintiff,  up  to 
the  present  time;  that  defendant  be  decreed  to  pay  to  plaintiff  what, 
if  anything,  should,  upon  the  taking  of  said  accounting,  appear  to  be 
due  him,  plaintiff  being  ready  and  willing  to  pay,  and  hereby  offering 
to  repay,  to  defendant  what,  if  anything,  shall,  upon  the  taking  of 
said  accounting,  appear  to  be  due  to  him;  that  any  Investments  now 
in  the  hands  of  defendant  made  with  plaintiff's  funds,  as  aforesaid, 
be  decreed  to  be  the  property  of  plaintiff,  and  defendant  ordered  to 
deliver  same  to  plaintiff;  and  that  plaintiff  may  have  such  other 
and  further  relief  in  the  premises  as  to  equity  appertains  and  to 
the  court  shall  seem  meet* 

Defendant's  verified  answer  is  as  follows:   "1.  As  to 
paragraph  number  one  of  said  complaint,  he  neither  admits  nor  denies 
the  said  allegations  therein  contained,  but  demand^s  strict  proof 
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thereof.  2.  As  to  paragraph  number  two,  defendant  denies  that 
he  ever  represented  to  the  plaintiff  that  he  was  well  versed  and 
skilled  in  the  handling  of  funds  and  in  the  making  of  investments, 
and,  further  denies  that  he  made  any  allegations  to  the  plaintiff 
that  the  principal  amount  given  to  him  would  be  secure  and  that 
a  reasonable  income  would  be  derived  therefrom  for  the  plaintiff, 
and,  further  denies  that  he  had  complete  authority  in  the  handling 
of  said  funds,  but  that  at  all  times  he  consulted  with  the  said 
plaintiff  regarding  the  investments  to  be  made,  3.  Defendant 
further  states  that  he  has  given  the  plaintiff  a  complete  and 
itemized  account  of  the  aniount  due  the  plaintiff,  and  denies  that 
he  is  indebted  to  the  plaintiff  in  the  sum  of  $6,000," 

The  master  fo\ind,  from  the  pleadings  and  evidence  submitted, 
as  follows:  That  the  court  has  jurisdiction  of  the  parties  to  this 
cause  and  of  the  subject  matteri  that  on  November  10,  I928,  Mary  R, 
Davis,  mother  of  plaintiff,  died  intestate;  that  the  estate  of  Mary 
R,  Davis  was  not  admitted  to  probate  but  a  division  of  the  moneys 
and  securities  of  -ary  R.  Davis  v/as  made  among  her  heirs;  that  plain- 
tiff received  moneys  and  securities  from  said  estate  aggregating 
$22,846.51;  that  defendant  had  been  a  lifelong  friend  of  plaintiff, 
and  plaintiff  entrusted  defendant  with  all  of  the  moneys  and 
securities  acquired  by  plaintiff  as  aforesaid,  with  the  understanding 
that  defendant  would  use  said  moneys  and  securities  in  trading  in 
securities  upon  the  stock  market  for  and  in  behalf  of  plaintiff  and 
in  plaintiff's  name;  that  defendant  opened  a  stock  account  in  the 
name  of  plaintiff  and  bought,  sold  and  traded  in  stocks  and  securities 
pursuant  to  the  agreement  aforesaid;  that  defendant  invested  some  of 
his  own  funds  for  the  purchase  of  securities  in  said  account;  that 
from  time  to  time  defendant  paid  to  plaintiff  divers  sums  of  money 
from  said  funds  and  stock  account  aggregating  $15#l!?6;  that  In 
August,  1936,  plaintiff  requested  a  statement  of  his  account  with 
defendant  and  said  statement  to  plaintiff  Indicated  a  balance  das 
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plaintiff  of  $7*790.51»  with  the  figures  appearing  in  the  corner 
thereof  [plaintiff's  Exhibit  2)  "2295-500  700-400 j"  that  defendant 
contends  that  the  figures  appearing  at  the  bottom  of  plaintiff's 
Exhibit  2  (a  statement  of  payments  made  by  defendant  to  plaintiff) 
indicate  additional  cash  payments  made  to  plaintiff  for  which  no 
receipts  had  been  obtained  by  defendant,  but  constituted  an  accumu- 
lation of  cash  items|  that  plaintiff  admits  that  he  r.celved  the 
sums  of  $700,   $400,  and  additional  items  not  designated  upon  said 
statement,  aggregating  .>l6c,  leaving  in  dispute  the  cash  items  appear- 
ing upon  plaintiff's  Exhibit  2,  $2,295  and  $500;  that  defendant  lias 
failed  to  establish  the  payment  of  said  items  of  $2,295  and  v5'JCi  auid 
said  sums  should  be  credited  upon  the  amount  due  plaintiff;  that  the 
stock  account  aforesaid  was  opened  by  defendant  on  or  about  iVovember 
20,  1928,  with  the  stock  brokerage  firm  of  Jackson  Bros,,  Boesel  &   Co. 
in  the  name  of  plaintiff;  that  defendant  introduced  in  evidence  a  state- 
ment of  said  brokerage  account  indicating  that  the  transactions,  as 
aforesaid,  resulted  in  a  loss  in  the  sum  of  iplO, 582.58;  that  plaintiff 
contends  that  at  tlie  time  said  brokerage  account  was  opened  defendant 
agreed  to  pay  to  plaintiff  fifty  per  cent  of  the  profits  to  be  deriyed 
from  the  purchase  and  sale  of  stocks  and  securities  but  that  no  losses 
would  be  chargeable  against  him;  that  defendant  exercised  supervision 
over  sold  account  and  purchased  and  sold  stocks  and  securities  with  th0 
knowledge  and  consent  of  plaintiff  and  as  his  agent;  that  no  under- 
standing was  had  between  said  pai'ties  tii^t  no  losses  v/ould  be  cliargeable 
against  the  plaintiff;  that  although  defendant  represented  to  plaintiff 
that  no  losses  v;ould  be  sustained  due  to  ills  knowledge  and  experience 
in  dealing  in  securities  he,  defendant,  did  not  guarantee  plaintiff 
against  losses;  that  the  sum  of  $10,582.58  is  chargeable  against 
plaintiff;  that  tiie  accoxint  of  the  parties  hereto  la   as  follows: 
l»t&l  moneys  and  securities  received  by  defendant,  $22,84<i,51;  dls- 
IWirsements  made  by  defendant  to  plaintiff,  h15»15'^,  -^700,  $400  and 
$160,  totaling  v1d,416,  and  stock  transaction  losses  chargeable  to 
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itzni.^i^i^  9lcfa»aifirio  aJt  8^.S8^»0I$  lo  cxa  erLt  cfnri^t    {asaaoX  itanlssB 

tawollol  as  el  oJeied  esWijeq  orf^  lo  cfnwooos  arid"  djari*   jllid-alfllq 

-Eif)     jI^.c^S^SS^   ,J-aisJbfl9lsJb  -ijcf  boTiaosi  &&Ulii'.oye  btun  ax^aom  iadoT 
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od-  »IdB93isrio  8»2aoI  nolSoaBa^it  iLo^itt  tsm  ,dX>,oli  ^alSjiio&  ^OoX$ 


plaintiff,  $10,582.58,  making  a  total  of  $26,998,58  credits  dm 
defendant,  which  leaws  a  balance  due  defendant  of  -^14,152,071  that 
th«  master  therefore  concludes  that  the  equities  are  with  defendant 
and  recomjuends  that  the  compleint  be  dlaiolssed  for  want  of  equity. 

Plaintiff  contends  that  (1)  "The  report  of  the  naster  la 
chancery,  which  was  approved  In  its  entirety  by  the  decree  of  ths 
chancellor  disregarded  defendant's  admission  of  liability  to  tb« 
plaintiff  contained  in  defendant  •  :l-  answer  which  disputed  merely  ttn 
amount  of  his  liability  to  the  plaintiff.  The  report  and  the  decree 
were  contrary  to  the  undisputed  evidence,  to  the  computations  offered 
by  the  defendant  himself,  and  the  conduct  of  the  cefendant  in  his 
dealings  with  the  plaintiff}"  (2)  "The  evidence  established  beyond 
doubt  that  the  parties  were  to  divide  e jually  any  profits  on  the 
stock  trading  transactions  and  the  defendant  expressly  agrees  to 
absorb  all  the  loss,  if  any,  resulting  from  such  trading  account, 
Miether  the  parties  were  considered  as  partaers  or  parties  to  a  joint 
venture,  or  otherwise,  this  was  a  fair  arrangement  aixd  was  disre- 
garded by  the  master  and  the  court." 

Plaintiff  contends  that  th/e  decree  of  the  Circuit  court 
should  be  reversed  and  tliet  the  court  be  instructed  "to  enter 
a  decree  in  favor  of  the  plaintiff  against  the  defendant  to  pay  to 
th«  plaintiff  $6,4-30,51  ajnA   interest,"  The  transcript  of  the  evi- 
dence is  a  short  one  and  v/e  have  read  it  in  its  entirety.  The 
all-important  question  upon  this  appeal  is,  Khat  was  the  agreeswnt 
between  plaintiff  and  defendant  as  to  the  stock  market  transactions? 
After  a  careful  consideration  of  the  evidence  bearing  upon  the 
agreement  we  have  been  unable  to  reach  a  satisfactory  conclusion 
as  to  irtiat  the  agreement  was,  and  we  are  of  the  opinion  that  justice 
will  bo  best  served  by  a  retrial  of  this  cause.  There  would  sees 
to  be  no  necessity  of  referring  the  cause  to  a  master,  as  the 
chancellor  could  hear  it  in  a  very  short  time.  He  would  then  be  in 
a  better  position  to  pass  upon  the  credibility  of  the  witnesses  and 
the  weight  that  should  be  attached  to  their  testimony.  In  addition. 
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Qdi  xroqij  3aii»s«i  ejtfit#fclv«  act^  lo  i5oX;tsii»6X«noo  Xifle'ieo  js  is^-lA 

iioX&i*Xoiioo  xio^afileX^AB  «  i1!>a9T[  ot  ^Id^ati  np«tf  aviari  «w  Jtawasertg* 
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al  dcf  ii»iii  feXifow  t»H     .aat?  J-soria  x'wv  «  «i  ^t  'x.'\£)£[  ftXuoo  •soXX«oxib<1o 

tas  ••»««iJxw  ftrfJ  lo  ^;^XXlf/Xft©r£S  9JW-  aoqir  aasq  a}-  isoX;fXac«j  is^ctad  b 
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if  he  deemed  It  necessary,  he  might  make  apt  inquiries  that  would 

help  to  clear  up  the  facts  as  to  the  arrangement  between  the 

parties. 

The  decree  of  the  Circuit  court  of  Cook  county  is  revarsed 

and  the  cause  is  remanded  for  a  new  trial, 

DPJCEIEE  REVSRSED  AND  CAUSB  REMAIIDED 
FOR  A  KE\i'  TRIAL • 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 


V 

b®8af>v&i  ai  x^iwoo  iooO  'io  tiuoo  iiooilu  exio   lo  esios-i:)  axil-  _      .^ 
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jiffi.  jQsnct  mijKUM  miivmm  m&  ofiMion  of  wa  coiTRt, 

A  folt  lit  1a«  to  r«eov«r  $200  deposited  with  AmtvaUAt^ 
as  •ftjriMSt  moBmy,  partuaat  to  &  ifritten  oontraot  l^tiwcn  plaintiff t 
ft&d  Hvnry  P.  im%tfir,  dftted  Fn^xroar/  19*  1938*  W  the  Urss  of  vbioh 
pXaintiff s  &fr<t*d  to  piUMtitosQ  a  bittigatloir  Xooated  i;t  oX43  aoath 
tforgon  strootf  Ci3i«&£o«     flue  e«se  was  tri«d  by  tlM  oourt  and  ttefo 
ms  6  findiac  imA  Jodgooat  for  plaintiffs  against  d<tf«nd«at  for 
$200.     Defondant  appeals. 

Plaintiffs*  st&t«i»»nt  of  olaia  s.Xl<?ges  that  d«f«adaat 
was  Ofigagsd  in  Uja  roal  astato  business  in  c;hiei«go|  Uaat  about 
f^hTM&sj  I9f  19idf  defendant  insorted  an  adiv«rti savant  in  ona  of 
tbo  looal  novspapors  of  faring  for  s&Xa  eartain  raal  astato  kaowi 
as  6143  Smath.  Morgan  stroatf  Chioagoi  that  plaintiffs,  after  saaing 
said  adrtrtisoMtntf  oontactad  an  agant  of  defaodant  and,  ral/iag  upon 
tte  raprosoatations  and  statanents  of  said  agaut,  antorad  into  a  saiss 
contraet  for  tho  parehaso  of  said  raal  astata  and  d  poaitad  $200  as 
a&je^iast  oonaj  with  dafend«int}   that  s&id  agant  rapr^santad  to  plain- 
tiffSf  as  an  inehaoaaant  to  antar  into  *i*XA  contract,   '*4.  "*       ■*  that 
thara  nora  no  nagreas  living  In  said  naighhwhood  and  that  thoro  aoro 
propartf  rastrietions  against  nagroas  in  said  naighhorhood.     5*     'Omt 
tho  sUtaaanis  and  roprasanUtioas  aada  as  uforasaid  by  tha  agant  of 
tho  dafoadant  that  thara  mrm  no  nagroas  living  in  s«ld  naighborhood 
and  that  thara  vara  proport/  rastriotioas  against  nsgroas  aarc  nttarljr 
falsa  aad  uatrao  at  tho  tiaa  tha/  aora  aada  aad  vara  at  that  tiao 
by  nm  dafaadant  and  its  ugant  to  ba  falso 
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^Iw  64^19 tK'^l)  i>^$  sfim^m^  6$  m0t£  9»  Slcm  & 
tlYiliaJUln  a^^tm^f^  99««Aaod  ts^sslvt  a  o^t  i^.tiXfu-iSiq  «t<u»Mi  ^< 
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Xli^ttt  "*'i«»  fiso^da 

«(KJt£     jAiU    J  6    »a*»    blU    9D«||    lim   Xtl^    AlftiJ    9i^7 
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m:i,1tm 

Mw  hM  mniiw  ^am  mXsI  «»«i  t  ln^«  nil  tocL«  /i?* 

:^^tl« 

n^^ 

■a4«  by  Um  d«f«nd«nt  by  Itu  ag«nt  *lth  tho  fraudulent  purjmm  9t 
■ulctlng  pUlntlff »  of  th«lr  wmey.     6.     That  tba  pUlntlffi  on 
r^brtury  20,  1938,  dlse«v«r«d  that  nogrMa  «»r«  Unag  la  ttaa  aaM 
blAtk  at  tkt  aboT*  4«a<urib«d  wial  9atat«  was  loeatad  and  thtj 
iam&UUlj  atta^ptoA  «•  r«s«ljMl  aalA  aaXas  centraet^  but  thia  Um 
daf endant  reftta«d  t»  do  ^Md  taaa  f alaoly  and  fn^udulantiy  clalaad  tho 
said  $200  dapositod  by  U»  pUlntiffs  aa  oarnaat  moMy  as  a  forfoltur* 
aim  tte  pUlntlffs  refuaad  to  furthar  coatpl*te  aUd  Bal«a  M&traAt." 

la  d«f«adaiit*s  d«f«ttse  it  dealas  "aaJOag  tha  repr«t«at»- 
tlona  aad  statMwaU  ta  tte  plaintiffs  aa  en  Indttcaaaat  to  eater 
Into  a&ld  contract  that  thar©  wore  no  nagroos  Urlag  In  aald  a«isttir» 
te«d  and  tbot  tbiara  noro  pr«iporty  restrlctleaw  against  nogrooa  la 
said  nalghborbood,  as  alleged  la  tl^  fourth  paragraph  of  U»  plaliw 
tiffs'  atatwwnt  of  claiM|  d«ales  a&lclag  statanenta  «ind  rapreaenta- 
tl«as  that  thoro  ware  no  negross  living  la  aald  nalgz^rhsod  aal  that 
thero  waro  property  restrictions  against  aogroas|  danlas  »M>iriag  .|y 
falso  aad  «atr«o  st&teaonts  and  represontatloas  for  tha  purpose  of 
dofr»udlaf  plaintiffs  of  their  aoa»y,  as  allogod  in  the  fifth 
paragraph  ©f  tha  plain  tiffs'  sUtdaeat  of  cUlaj  denies  that  thi 
Plalntlffedlseovtrsd  on  Fgjbruary  20,  I933,  that  negroes  were  llTiac 
In  tho  saao  blooh  as  the  aferes^d  r«&l  estate  was  located!  denies 
that  defeadant  falsoly  aad  fraudulently  olalMOd  tho  $200  depoalt. 

roadaat  was  ready  to  consuamate  the  oon tract  for  sale  to  ?laiatlffs| 
^oat  plaintiffs  failed  to  curry  out  the  teras  of  purchase  la  uccord- 
a^ice  with  the  contract  of  purch^sse  entered  Into  by  the  plalnOfs." 
Th«  «Bly  contention  of  defendant  that  wo  doea  aeoessAry 
o  consider  is  that  '•plaintiffs  were  in  a  potsiUoa  at  the  tim  of 
tho  alleged  alarepreaentaUoa  to  haTS  kaowa  or  asaertalnod  tho  truth 
or  f;.l&lty  thereof  aad  havlag  nogXeoted  to  asoortala  ths  faot  eaaaot 
now  ooBplain.'*    This  eoatenUoa  MUt  be  sustained.     Certain  notrntala 
psaJu  in  the  orldoBM  proolode  a  r999mrr  by  plalatlff s,     P^r  nine 
■oaths  prior  to  the  tM&sacUon  la  qiisatlon  th^y  Ured  at  ^  »o«t 
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vJtX  wan  -:v>:,. .  -    ^OStTOUBlrfiH 
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-> 

58tli  ttM^tf  v^hich  X&   within  thr<«»  or  four  blocks  of  oI43  >0atli 
korgftn  stroot*   t  th«  trial  It  was  oonooded  thut  Ninoo  I927 
h&v«  boon  rostrletions  against  ttot  saIo  of  proportjr  in  tho  rnjctibr 
tioo4  «•  aicroos«  00  that  tho  ozOr  allogod  fi^M  roproftonUtlM  it 
tluit  dofondantU  ofont  representor  to  :  Ulntiff»  that  thoro  wore  no 
nogrooa  living  in  tkm   neighborhood.  Both  plaintiff*  testlflod  ttMit 
tho  agont  told  Umi  ttiovo  woro  no  eolored  poople  living  In  tht 
noighborhoodj  that  on  th»  dejr  thoy  oont  ulth  tho  ^gont  to  m«  tl«i 
proportf  it  was  snowing  and  they  aew  no  people  on  tho  stroot  atar 
tho  ppoporty,  nm  «g«it  tr  stifled  that  &Sk   February  I9,  1938,  te 
drovo  plaintiffs  from  dtifondant*s  offieo  to  tho  :z*op«rt7  in  qii«»ti«Bf 
that  driving  dom  Morgan  stroot  to  ths  houao^  you  alMys  so«  mam 
colored  ptepl*  Sa  tb»  neighborhood.'*  Ho  forthor  t  stifiod  that 
Mrs.  ands  aaJcod  him  abviit  tho  n^^lghborhood  and  he  told  her  that 
she  probably  know  aoro  about  th4»  neighborhood  than  ho  did  as  sbo 
lived  so  close  te  t]»s  building  in  quosieni  that  Krs*  ^aado  asked 
hiB  if  thoro  ooro  any  r^^strletiens^  to  isMeh  he  ropliod^  ''Yos, 
thoro  hav«  boon  rostrietions  since  'l^b^ldtts  cease  In  on  the  street 
horOf  slneo  I927  or  thereabouts $**  that  ho  did  net  rooall  Mr*. 
Sands'  asking  hl«  whoUier  there  vere  colored  people  living  in 
tho  n«lghborhood|  that  th^r^   oere  oolor^a  poople  living  withla 
o  bl0^  or  two  of  tlie  proportyi  that  a  eolorod  faatily  lived  iji 
tke  6600  block  on  bordtHin  street}  that  beteoen  sixty  and  seventy 
per  cent  of  the  people  that  liv«  in  the  6500  block  on  berdoon 
street  are  eolorodf  that  colored  poople  have  liv«d  at  65th  and 
Aberdeen  streeU  (too  blocks  west  of  Morgan)  for  forty  yearsf 
that  ea  Carpenter  street  and  65th  therft  is  a  building  that 
has  boon  filled  with  eolorod  peopla  for  forty  years}  that  for 
■any  years  tlMre  bus  been  0  sprinkling  of  colored  people  in 
Englo*ood,  the  dlstriet  in  wixlch  tho  property  in  quosUea  is  looatod^ 
but  no  colored  poople  have  boon  alloeod  to  purokase  property  in  that 
pert  of  Fnglewood  since  the  restrltUeas  wont  into  »fr«ot.  It  olearly 
sppeare  frea  tho  testiaeay  of  ur.   i>aads  tkot  plaintiffs  kaev  tket 


r--^;:  '■■  •  i^iiTU  w«  ^'     ...  •^■-^*^  m>fim 

Mir  oi  ■i-os  m  awn  «smI#  «mU  I^XW  ^Ma»  iff* 

ttrii    :  >c  J  4^  Yiwtr  i»b  titir  «»  ^9^  ibowttcdd^Xm 

.  Ximiat  too  ^JbroM  turn  .U  xii9^9Vi 

Aid;i^  ]|Atvii  «l<$o«q  v^"i.«&i««i  »ifri^  «%iMii^  ^aMid    tJ^«x»«<'3<o<{dSiiii,«ii* 
Ml  bo^^.:  iMil  Id  o«#  %•  2tMltf  « 


colorod  pMplt  Uv«d  rlthln  •  f«w  blocks  of  tb»   property  In  qvotUoa. 
flalntiffs  fr«qu«ntl7  shoppod  «t  Wl«boldt*a  departatnt  st«r«9lo««L%o4 
•t  63d  and  orftn  str^ts^  an4  "taur  ^11  kinds  of  coloj^d  pooplo  mt 
43d  8tro«t| "  thoy  kwi*  colored  pooplo  llrod  at  63d  iiad  :  bordocn  stMOtS 
ftnd  OB  5^Ui  stroot.  PUlntlff s  slenod  tho  Matrnet  oii  '^bru.ry  19, 
1938.  *f.  Sands  tostlflod  that  tlie  n-xt  day  thay  wmt  to  tht  pUoo  1m 
^••tlaa  and  tas  mv  "aolorNl  folks  pltjing  areond  tbp  front**  of  tht 
plaooi  that  he  talked  vdtlx  a  few  of  thi"   neighbors  and  that  thoy  all 
told  him  that  eoXercd  people  llv9d  thar«|  th<  t  eno  of  tho  nolghbors 
■aid,  «1lMar«  ar«  threo  famines  a  fev  doors  dom  tho  stra«t|"  that  ttey^ 
plaintiffs,  thon  notified  ths  agent  th<st  they  vere  not  colnc  to  ci 
through  with  tho  deal  beoa  ise  there  were  colored  people  llrlnf  there 
•nd  that  h«,  the  ag^nt,  had  told  th«a  th^  t  there  irere  no  colored  i»oyln 
llrlac  there.  Plaintiff ■  tkon  parehasod  tholr  prosent  heao,  at  6741 
Aberdeen  street.  The  unoontradleted  »Yld<!»noe  shovs  that  negroes  U^ 
vlthla  a  blook  of  that  pl«ee  and  that  sixty  to  serenty  per  cent  of  tht 
people  living  in  tho  eeo^id  block  fron  the  place  ar»  colored)  that 
eolored  people  hays  llY»d  In  that  neighborhood  for  forty  years,  Mr, 
•onda  adisltted  that  colored  people  sight  live  within  a  block  of  his 
preeont  )am»$   that  ho  knew  that  they  lived  at  63d  street  and  ^berde«>n. 
Us  testisony  shews  that  at  the  tine  of  tho  alleged  oisrepreeentatiOB 
tao  ooold  ium   oaoorteiBod  the  f&lsity  of  tho  aU«ged  sUtsswnt  mUm  Igr 
the  agent  by  iaiulring  of  any  of  the  people  who  lived  adjacent  to  tho 
property  in  question.  Re  did  net  do  so  unUl  after  he  had  signed  the 
ttntraet,  and  pUintlff s  are  new  in  no  position  to  aoaplalm  of  the 
aUoged  misrepresentation,  (See  Bundeoon  v.  Uwls.  368  111,  623.) 
FUintiffs  argue  that  Or,  Bnndensen  waa  an  int<»Iligent,  educated, 
•iperleneed  can,  wftioroas  •SanAi*  elrct»stanc«s  in  life  bespeak  a  lowr 
•Ker  of  intelllgOBeo  than  that  of  3r,  nondeeen,  Sands  was  a  tosmstov.* 
It  is  suffiaient  to  say  in  answer  to  this  crgoaent  that  Or.  Bundooom 
•IS  Wylflfi  property  am  spoonlatleii,  whereas  pUlntlff s  were  buying  tho 
»Xa«o  IB  <niostlo&  for  a  hema.  a  toamstor  does  not  bity  a  hoMs  •r9rr 
^$   and  it  would  ho  oxyootod  that  pUlntlff  s,  ^tw   thoy  ^tfohaood 
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a  trnm,  wrnOd  wiuit  to  ka»v.  mmtMsag  &bmii  tin  nalcWwrlwd.     kU  U^t 
«a«  r«qiiir«4  of  plAlnUfTii  mui  to  um  tholr  ty«al^t  «nA  iMlM  •  fov 
iBuioirlotf  and  thvy  vould  laaao^latol/  imrt  IsariMA  ttaoi  ooIaroA  poopLi 
liTvd  in  tint  nol«hkorlM04*    Afttr  refOAlac  to  tarry  oat  tlMir  eoatvoot 
pX/kiJxtSStB  piirohitMd  a  bmm  Hoar  wMolk  aanjr  eolor«4  pooyl*  UvaA«     It 
it  a  roaaonablo  inforonto  frot  tiw  uTidonto  that  tte  alIoi«d  falaa 
royreaoatatloa  upon  «{hloh  Uiay  xiew  raly  vaa  not  the  raal  r««iiioa  that 
fV<M9to4  plaintiff  a  to  rafuao  to  c&rrx  o«t  Uw  ooatoaet. 

XlMi  JudfBont  or  ^M  «uftlei|Ma.  eoart  of  CMouko  is  rovoriod. 

Friend,   P.   J.,   and  Sullivan,   J.,   concur. 


f'atii' 


OlUCMiiq   &Sttttii. 


.ix/onoo    ,.l.  .nt'vlllj^^a  fens   ,.L   .?    ,£,nsii'? 
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ippellant,         j  ) 


ROBERT  LINDEN  WILHITE-  ^'""* 


.^4«.#»^'^4^-'-..,.  t)F  COOK  d^UNTY, 


)   APPfilL  FR04  CIRCUIT  COURT 


SARAH  JANE  UILlilTS^  /      .....^-^T^     )  ^  "^  U  -r   /.V  ^  ^  p^?-- 

MR.  JUSTICE  SCANLAK  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  October  11,  1933>  ^arah  Jane  Wilhite  (appellee  In  the 
instant  case)  filed  a  bill  for  divorce  against  Robert  Linden  ".Vilhite 
(appellant  in  the  instant  case).  An  answer  was  filed  to  the  bill. 
On  December  12,  1933>  a  decree  of  divorce  was  entered  v/hich  con- 
tained, inter  alia^  the  following;  '"It  Is  Further  Ordered,  Adjudged 
and  Decreed  by  this  Court  that  the  defendant  pay  to  the  complainant 
the  sum  of  Fifty  Dollars  per  month,  at  the  rate  of  IVenty-fl^e 
Dollars  on  the  first  and  fifteenth  day  of  each  and  every  month 
thereafter.  It  Is  Further  Ordered,  Adjudged  and  Decreed  by  this 
Court  that  the  complainant  is  to  receive  the  sum  of  One  Hundred 
Dollars  from  the  defendant  as  and  for  her  solicitor's  fees."  Th» 
provisions  in  the  decree  as  to  alimony  and  solicitor's  fees  were 
entered  in  accordance  vdth  a  written  stipulation  of  the  parties.  On 
August  29,  1938,  appellant  filed  the  instant  "Complaint  of  Heriew 
and  for  Modification  of  Decree  Obtained  Through  Fraud,"  The  complaint 
prayed  that  the  divorce  decree  "in  so  far  as  it  respects  the  payment 
of  alimony  by  the  plaintiff  herein  to  the  defendant  herein,  and  so 
obtained  against  this  defendant  by  error,  fraud  and  deception  *  «  ♦, 
may  be  by  this  Court,  set  aside,  cancelled  and  for  naught  esteened, 
and  the  plaintiff  herein  be  forever  released  from  the  effects  and 
burden  thereof,"  Appellee  filed  a  motion  to  strike  paragraphs  b,  9, 
12,  14,  15,  16,  17,  18  and  I9  of  the  complaint  and  to  dismiss  the 
complaint.  The  said  paragraphs  were  stricken  by  order  of  the  court, 
and  appellant  has  not  assigned  error  as  to  the  action  of  the  court  in 
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striking  st^ld  paragraphs.  The  court  also  sustained  appellee's  Botion 
to  dismiss  the  complaint  and  ordered  that  the  complaint  be  dismissed 
for  want  of  equity.  Appellant  appeals. 

The  following  are  the  errors  relied  upon  for  reversali 
"1,  The  Court  erred  in  dlsmissiiig  the  complaint  for  want  of  equity, 
2,  The  Court  erred  in  sustaining  the  motion  of  defendant  to  strike 
the  complaint,  3»  ^ii©  Court  erred  in  not  finding  the  complaint  of 
plaintiff  sufficient  in  law  and  equity  and  in  not  finding  it  stated 
a  good  cause  of  action  for  relief  in  a  Court  of  equity.  4,  The 
decree  of  the  Court  is  contrary  to  law,  5«  '-i-'he  decree  of  the  Court 
is  contrary  to  equity."   Under  his  "Points  and  Authorities"  appellant 
raises  eight  points,  but  the  "/irgument"  makes  no  attempt  to  follow 
the  eight  points  and  counsel  for  appellee  are  justified  in  contending 
that  it  is  extremely  difficult  to  follow  the  "Argument"  of  appellant. 
In  appellant's  argument  counsel  assumes  that  all  of  the  paragraphs  ef 
the  complaint  are  before  this  coxirt  for  consideration  and  constantly 
bases  arguments  upon  allegations  contained  in  the  paragraphs  that  were 
stricken.  The  complaint  alleges  that  the  provisions  in  the  divorce 
decree  in  reference  to  alimony  were  in  accord  with  the  written  agree- 
ment of  appellant  and  appellee. 

The  alimony  agreement  (attached  to  the  complaint)  is  as 
follows:   "This  Agreement  by  and  between  Sarah  Jane  'Vilhlte,  herein- 
after called  first  party,  and  Robert  Linden  Wilhite,  hereinafter 
called  second  party,  Witnesseth:   .hereas,  first  party  has  filed  In 
the  Circuit  Court  of  Cook  County,  Illinois,  a  bill  for  divorce  against 
second  party  and  second  party  is  about  to  file  an  answer  hereto  dejiying 
the  allegations  of  desertion  in  said  bill,  and  both  parties  desiring 
to  avoid  litigation  over  the  question  of  alimony  and  desiring  to 
compromise  the  amount  of  alimony  to  be  paid  by  second  party  in  the 
event  first  party  succeeds  in  obtaining  a  decree  of  divorce.  Now, 
Therefore,  it  is  agreed  between  the  parties  that  there  be  entered  In 
any  decree  of  divorce  which  may  be  granted  to  first  party  an  order 
adjudging  and  decreeing  thct  second  party  pay  to  first  party  as 
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alimony  for  her  maintenance  and  support  the  sum  of  Fifty  Dollar* 
per  month  until  the  further  order  of  the  Court,  payable  Tv.'enty-flT« 
Dollars  on  the  first  and  the  fifteenth  of  each  month  following  the 
date  of  such  decree,  and  first  party  shall  recover  of  second  party 
her  costs  and  expenses  in  the  said  divorce  proceedings,  including  her 
solicitor's  fee  in  the  sum  of  One  Hundred  Dollars,  being  the  balane<i; 
unpaid.  Witness  the  signatures  of  the  parties  hereto  this  17th  day 
of  November,  1933.  (Signed)  Sarah  Jane  '.llhlte  Robert  Linden 
Wllhlte,"  Appellant  alleges  that  he  engaged  iituorney  v^alter  Hamilton 
(in  accordance  with  a  suggestion  of  appellee's  attorney)  to  appear  for 
him,  to  allow  appellee  to  obtain  a  decree  of  divorce,  and  to  see  to  It 
that  the  vo-ltten  agreement  as  to  alimony  was  incorporated  in  the 
decree,  Mr,  Hamilton,  who  represented  appellant  in  the  divorce  pro- 
ceedings, appears  for  him  in  the  present  proceedings.  Upon  the  oral 
argument  of  tills  cause  Mr,   Hamilton  stated  that  he  faithfully  repre- 
sented appellant  in  the  divorce  proceedings  and  that  there  was  n« 
collusion  between  counsel  for  appellee  and  iiimself  in  said  proceedings; 
that  he  understood  that  his  sole  duty  was  to  see  that  the  written 
agreement  of  the  parties  was  incorporated  in  the  decree.  However, 
the  complaint  shows  that  kr.  Hamilton  filed  an  answer  to  appellee's 
bill  for  divorce;  that  later  he  signed  a  stipulation  that  the  cause 
be  heard  by  the  court  upon  tlie  complaint  and  answer  "as  if  upon 
default,"  and  the  decree  recites  that  Mr,  .^:amilton  represented  the 
defendant  (appellant)  upon  the  hearing  before  the  court. 

The  complaint  sets  up  a  letter  written  by  appellee's  counsel 
to  appellant  after  the  bill  for  divorce  had  been  filed,  and  as  we  under- 
stand appellant's  position  upon  the  instant  appeal  it  is  that  the 
letter  "was  extremely  ambiguous  and  unintelligible  to  defendant 
[appellant]"  and  that  he  was  thereby  tricked  and  deceived  into  signing 
the  alimony  agreement,  We  have  carefully  coniildercd  the  letter  and  are 
satisfied  that  appellant's  contention  as  to  the  effect  of  the  letter  is 
not  justified.  Appellant's  counsel,  assuming  that  certain  stricken 
paragraphs  of  the  complaint  are  before  us  for  consideration,  argues  thai 
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said  paragraphs  contain  allegations  that  It  was  appellant »s  under- 
standing that  he  would  only  be  obligated  to  pay  fifty  dollars  per 
month  for  alimony  for  the  period  of  two  years  and  that  after  he  had 
made  said  payments  for  said  period  the  decree  would  be  altered  or 
satisfied  so  that  appellant  would  be  discharged  from  any  further 
payments  of  alimony.  l.Mle  this  argument  is  unwarranted,  under  the 
pleadings  before  us,  we  may  say  that  in  another  paragraph,  also 
stricken,  it  is  alleged  that  appellant  paid  the  alimony  in  accordance 
with  the  decree  for  a  period  of  more  tliarx  four  years  after  the  entry 
of  the  decree.  The  complaint  in  the  instant  case  was  not  filed  until 
August  29,  1938,  nearly  five  years  after  the  entry  of  the  decree. 
After  the  entry  of  the  decree,  if  a  change  had  occurred  in  the  economia 
status  of  appellant  he  had  the  right  to  appear  at  any  time  before  the 
chancellor  in  the  divorce  proceedings  and  upon  making  a  proper  showing 
could  have  obtaine ..  a  modification  of  the  decree  as  to  alimony.  It  is 
conceded  that  he  never  took  any  tjuch  action,  and  it  is  a  ret^sonable 
assumption  that  he  is  financially  able  to  meet  the  order  as  to 
alimony.  In  his  complaint  he  sets  up  that  since  th.  divorce  lie  has 
remarried  and  is  residing  with  and  supporting  his  second  wife.  This 
may  account  for  his  desire  to  have  the  order  as  to  alimony  set  aside. 

In  addition  to  contending  that  appellant's  complaint  fails 
to  make  out  a  prima  facie  case  of  fraud,  appellee  has  argued  a  number 
of  other  points  in  support  of  her  contention  that  the  decretal  order 
in  the  instant  case  should  be  affirmed  but  we  do  not  deem  it  necessary 
to  consider  them» 

The  decretal  order  of  the  Circuit  court  of  Oook  county 

dismissing  the  instant  complaint  for  want  of  equity  is  affirmed* 

DECilETAL  ORDER  DISMISSING  COMPLAINT 
FX)R  WANT  OF  EQUITY  AFFIPUED, 

Friend,  f,   J,,  and  Sullivan,  J.,  concur. 
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KARY  THORNE^ 

Apijfellee, 

▼. 

CHICAGO   ORPHtUM/eOMPto,  ^, 

a  corporation  ^ued  ijferein  as      _^^'     ) 
THE  R.  K.  0.  ^!4LAj;«^THEATHB,^^*^''  )  ^     ^"^---^._.          I 

a  ">^p°-tio„^^^^^_  >  3  0  6  I  .A.  2  7  b 

HR.  JUSTICE  SCANLAtJ  DKLI7ERED  THE  OPINION  OF  THE  COURT. 

An  action  for  personal  injuries,  A  jury  returned  a  verdict 
finding  defendant  guilty  and  assessing  plaintiff's  damages  at  4il,250, 
Defendant  appeals  from  tlie  judgment  entered  upon  the  verdict, 

Tlie  original  complaint  alleges  that  defendant  owned  and 
operated  a  theater  wherein  it  furnished  picture  shows  and  vaudeville 
entertainment  and  solicited  the  patronage  of  the  public;  that  on 
May  28,  1936*  a  cigarette  package  wrapped  in  cellophane  had  been 
thrown  upon  one  of  the  stairways  leading  from  the  main  floor  of  tbs 
theater  to  the  first  balcony;  that  customers  were  invited  to  walk 
upon  said  stairway  and  said  cigarette  package  was  allowed  by  defendant 
to  remain  on  said  stairway  for  a  period  of  more  than  one  hour  immedi- 
ately prior  to  the  accident  to  plaintiff;  that  defendant  well  knew 
of  the  presence  of  said  cigarette  package  at  said  place,  or  in  the 
exercise  of  due  care  and  caution  should  have  known;  "that  on  the  date 
aforesaid  plaintiff,  in  the  exercise  of  due  care  and  caution  for  her 
own  safety,  at  the  invitation  of  the  defendant  entered  said  theatre 
and  walked  up  the  said  east  stairway  to  the  said  first  balcony  and 
there  attended  the  show  for  a  period  of  several  hours,  and  having  seen 
said  show  the  plaintiff  started  to  leave  defendant *s  premises  and  in 
so  doing  walked  down  the  west  stairway  leading  from  the  balcony  to 
the  first  floor  of  defendant's  theatre  as  aforesaid  ana  as  the  plain- 
tiff was  in  the  act  of  descending  said  stairway  and  was  at  all  times 
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in  the  exercise  of  due  care  and  caution  for  her  own  safety,  and  by 
reason  of  and  in  direct  consequence  of  the  negligence  and  careleasnesa 
of  the  defendant,  its  servants,  agents  and  employees,  in  allowing  said 
cigarette  package  to  be  and  remain  on  said  stairway  aforesaid,  plain- 
tiff stepped  upon  Scdd  cigarette  package  and  was  thereby  caused  to 
slip  and  fall  violently  down  the  remainder  of  said  stairway  and  to  and 
upon  the  floor  there;"  and  that  by  reason  of  the  premises  and  said 
negligence  of  defendant  plaintiff  sustained  permanent  injuries.  Plain- 
tiff filed  three  additional  counts  5  Count  one  charges  defendant  with 
negligently  permitting  a  cigarette  package,  wrapped  in  a  slippery 
substance,  cellophane,  to  be  and  remain  upon  one  of  the  stairways, 
and  plaintiff,  while  exercising  due  care,  stepped  upon  said  package 
and  was  caused  to  fall,  etc.  Count  two  alleges  the  negligence  charged 
in  count  one  and  also  charges  that  defendant  permitted  the  stairways 
to  become  overcrowded  with  patrons,  thereby  rendering  the  stairway 
dangerous.  Count  three  adopts  the  allegations  of  plaintiff's  original 
complaint  and  further  alleges  '*that  on  the  date  aforesaid  it  was  the 
duty  of  the  defendant,  through  its  agents  and  servants,  to  keep  the 
stairways  leading  from  the  main  floor  to  the  first  balcony  of  said 
theatre  free  and  clear  of  all  obstructions  or  of  objects  liable  to 
cause  persons  rightfully  using  said  stairways  to  slip  and  fall,  but 
that  the  defendant,  carelessly  and  negligently  disregarding  said  duty, 
through  its  agents  and  servants,  carelessly  and  negligently  suffered 
and  permitted  a  certain  cigarette  package  wrapped  in  a  smooth  and 
slippery  substance,  to  wit,  cellophane,  to  be  and  remain  upon  one  of 
the  stairways  leading  from  the  main  floor  to  the  first  balcony  in 
said  theatre,  to  wit,  the  west  stairway,  upon  which  stairway  patrons 
of  said  theatre  were  Invited  to  walk  and  othervd.se  to  use  during 
performances  of  a  show  or  entertainment  in  said  theatre  which  was 
attended  by  numerous  persons  Including  the  plaintiff,  v.hereby  said 
stairway  became  and  was  rendered  dangerous  to  persons  rightfully  using 
same  in  going  to   and  from  the  first  balcony  of  said  theatre  for  the 
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purpose  of  viewing  said  show  or  entertainment  or  of  retiu*nlng 

tlierefrom," 

Defendant,  by  its  answer  to  the  original  complaint  and  it» 
answers  to  the  additional  counts,  denied  thtt  it  or  its  agents  op  gep- 
vants  put  the  cigarette  package  upon  the  stairway;  denied  that  It 
permitted  said  package  to  remain  upon  the  stairway;  denied  that  it 
knew  of  the  presence  of  any  cigarette  package  upon  the  stairway;  and 
denied  that  it  was  negligent  in  any  manner  in  the  operation  of  ita 
theatre , 

No  proof  was  offered  to  support  the  allegation  in  the 
original  complaint  that  defendant  permitted  the  cigarette  package  to 
remain  upon  its  staircase  for  more  than  one  hour.  No  proof  was 
offered  to  sustain  the  charge  in  additional  count  two  that  defendant 
permitted  the  stairway  to  become  overcrowded  with  patroxis,  thereby 
rendering  the  stairway  dangerous.  As  will  hereafter  appear,  plain- 
tiff testified  that  tiiere  v/ere  no  persons  upon  the  stairway  in  front 
of  her  and  that  the  people  descending  the  stairway  in  back  of  her 
"were  not  on  top  of  her  or  anything  like  that,"  Plaintiff  does  not 
claim  that  any  agent  of  defendant  placed  the  cigarette  package  upon 
the  stairway. 

We  need  only  notice  three  of  the  errors  relied  upon  by 
defendant  for  reversal,  viz:  That  the  trial  court  erred  in  refusinf 
to  allow  d  fendant's  written  motion  for  a  directed  verdict  at  the 
close  of  all  tlie  evidence;  that  the  trial  court  erred  in  refusing  to 
allow  defendant  *s  ivxitten  motion  for  judgment  notwithstanding  the 
verdict,  filed  after  the  return  of  the  verdict  of  the  Jury  and  before 
the  entering  of  judgment herein;that  the  trial  court  erred  in  refusing 
to  allow  defendant's  written  motion  for  a  new  trial  presented  after 
the  return  of  the  verdict  and  before  the  entering  of  Judgment  herein. 

Defendant's  theory  is  that  before  it  could  be  charged 
with  negligence  it  was  necessary  to  prove  either  that  it  had  actual 
knowledge  of  the  presence  of  the  cigarette  package  upon  the  stair- 
case or  that  the  package  had  been  upon  the  staircase  for  a  sufficient 
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period  of  time  to  charge  defendant  with  constructive  notice  of  Iti 
presence  there;  that  plaintiff's  evidence  falls  to  make  out  a  nri^ 
faolf  case  that  defendant  had  actual  or  constructive  notice  of  the 
presence  of  the  cigarette  package  upon  the  stalrwayi  that  In  that 
state  of  the  record  It  was  the  duty  of  the  trial  court  to  allow 
defendant's  written  motion  for  a  directed  verdict  at  the  close  of  the 
caM^  and  that  the  trial  court  further  erred  In  refusing  to  allow 
defendant's  written  motion  for   Judgment  notwithstanding  the  verdict 
and  in  refusing  to  allow  defendant's  written  motion  for  a  new  trial. 
Plaintiff  concedes  that  her  case  stands  solely  upon  the  theory  of 
constructive  ZK>tice  but  argues  that  there  was  evidence  that  tho 
cigarette  package  '*was  negligently  permitted  to  remain  on  the  staircaso 
for  a  sufficient  length  of  time  that  notice  to  defendant  could  be 
implied,"  and  that,  therefore,  the  trial  court  was  Justified  in  sub- 
mitting the  case  to  the  Jury. 

The  evidenee  shows  that  plaintiff,  accompanied  by  her 
husband,  attended  defendant's  theatre,  knov/n  as  the  Palace  Theatre, 
on  the  afternoon  of  May  26,  I936.  They  had  seats  in  the  balcony, 
•aw  an  entire  performance,  and  then  started  to  leave  the  theatre. 
The  last  flight  of  stairs  leading  from  the  balcony  to  the  lobby  is 
known  as  the  west  grand  staircase.  It  is  approximately  seven  feet  in 
width  and  has  twenty-one  steps.  There  is  a  handrail  on  each  side  of 
the  staircase.   Dir ^ctly  above  the  staircase  is  a  large  chandelier 
that  contains  a  hundred  or  more  lights.  There  are  also  lights  along 
the  wall.  At  the  top  of  the  staircase  is  a  chandelier  that  contains 
forty  or  fifty  lights.  All  of  these  lights  were  lit  at  the  time  of  the 
accident.  The  stairway  is  carpeted  and  has  ozite  padding.  The  theatre 
in  question  is  a  large  one,  situated  on  Randolph  street  in  the  loop. 
It  seats  about  2,500  people,  "Business  was  very  good  on  Kay  26,  1936." 
At  the  time  of  the  accident  people  were  waiting  in  the  lobby  and  upon 
tlw  sidewalk  outside  of  the  theatre.  Plaintiff  testified  that  sta« 
walked  along  "like  a  normal  person  wou7.d  going  out  of  the  theatre;"  that 
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before  she  started  to  descend  the  stairs  she;  liad  put  on  her  coat; 
that  as  she  started  to  descend  the  stairway  there  was  no  one  In 
front  of  her  apon  tiie  stairway j  that  "there  were  probably  a  coupl« 
hundred  people  coming;  out  in  back  of  me,"  v;ho  were  leaving  tba 
theatre;  that  the  people  back  of  her  "were  not  on  top  of  me  or  any- 
thing like  that;"  that  she  descended  the  stairway  until  she  got  to 
about  eight  steps  from  the  bottom  "and  I  looked  down  and  happened  to 
notice  a  cellophane  empty  package  of  cigarettes,  I  tried  to  avoid 
it.  I  seen  it  but  luy  foot  was  on  it  and  I  raised  myself  back  to  try 
and  catch  something  but  there  w&s  nothing  there,  •«•*•«■  my  foot  went 
from  under  me  and  I  landed  head  first  into  the  lobby  of  the  theatre 
on  my  two  hands  and  mostly  to  the  right  side  which  was  on  the  right 
knee,  *  -J*-  *  Just  as  I  v^as  stepping  down  on  this  cigarette  package  I 
tried  to  pull  myself  erect,  pull  myself  back  trying  to  avoid  a  fall, 
but  I  couldn»t,"  Plaintiff  further  testified  that  she  had  attended 
performances  at  the  Palace  theatre  "off  and  on  for  quite  a  while" 
but  that  she  did  not  think  she  was  ever  in  the  be  Icony  before;  that 
as  she  went  down  the  stairs  she  did  not  have  iiold  of  the  hand  railing; 
ths.t  she  noticed  tirxat  the  cigarette  package  was  empty;  that  it  was 
not  "crumbled."  "Q.  The  package  was  not  torn  apart?  A.  No. 
0,     It  was  .just  in  its  regular  form?  A.  Yes;"  that  when  she  reached 
the  bottom  of  the  stairs  the  cigarette  package  was  stuck  to  her  foot; 
that  the  package  (introduced  in  eviaence)  was  then  in  substantially 
the  same  condition  as  it  was  at  the  time  of  the  accident  "except  that 
the  celloph£Lne  is  loose;"  that  her  husband  took  the  package  off  her 
heel  as  they  were  picking  her  off  the  floor.  Plaintiff's  husband 
testified  that  when  his  wife  was  close  to  the  bottom  of  the  stairway 

he  saw  her  fall  down  the  stairs;  that  when  he  got  to  the  bottom  of 

the  heel  of 
the  stairs  he  picked  her  up  and  took  a  cigarette  package  froa/her  sho«| 

tha+.  Ahen  she  sat  down  he  noticed  tliat  there  was  some  more  cellophane 

on  her  shoe  and  he  took  her  shoe  off  and  took  the  cellophane  off  the 

heel;  that  when  he  was  going  down  the  stairway  there  was  nobody  in  front 


-^- 

iiBOo    lati  ao  ^Jaq  baa  e^  eila^a  ®£W  £i«a»oe»£:  o^  b^^imis.  sde   cio'loc 

asW  axxlvi.©!  91SW  oiiw  "^sai  "lo  ii--^^-<ii  al  iiSQ  gxilaoo  alqoeq  ijsifiiurri 

-Tjn©  10  oja  'lo  qoJ  a©  ^oa  s-xaw"  isri  lo  liojscf  »XQ09q  aui;^  ^^i  {Qiiaedt 

oi  Jos  "arle  Iicf£UJ  Xfiwii^^a  a^*^  fesjbxteoesJb  sscie  isnii  "^{iinii  stll  gislil^r 

OCT  bsja^qq.ul  ^.r..-.  rr-o-;  bsiooX  I  biia"  acu-^Jod'  »iiJ  jsoil  8qeJ"e  id-glB  iuo^& 

;txi©w  iool  x^  ^^  *  *  ,»^9xlJ   iniuiJofi  &jiw  Qt^di  iud  anixiteffioa  iia^^so  bos 

B^iAQXii  ad;)-  lo  -^^tf©!  $il:f  ooxii  ;rea±l  Jsssxl  bsMsI  I  bxitj  aai  is)6xuj  «©i1 

j£Cjii:i  &Jii  no  asw  ^"Iciir.v    -)5ic:   jri^xa  &iii  Ov  yIj-;.  :>:;  b:ui  Qbosd  ovd  xss.  no 

I  ©a^iifciiq  ©Jd-S'iJoi,  oi)  salqv  jajJli  *  *  *  ,99ni 

^IIril  r^  ijiov-,  o;t  s^ilx'i^  3i»^"  IXecTjifl  Ilifq   ^ioe'i©  tlQ^xai  Lluq^  ocf  bfilio 

b9baB:^i&  bssii  siis  Jsda  bsXIX'^z&i  %e:^iiiis1  tlXialsli     *^,i^abSjuQo  I  itni 

"slJtrlw  i;  s;Jii>-p  lol  ao  ba&  11©"  ©i^dSii;^  soi^I^Sl  ed.3  lia  zeoa^aiolt&q 

i&di   iSiQ^'i^d  i;£ig»I>i«}  e:{;;   nl   asTe  ssw  ^e  iiniriJ-  ;tc«i  f)l£)  orfa  i&di  iuti 

X-gjilLl&i  biXBd  &di  1©  bl'  oa  £)xt)  a«iE  &il^&  sdi  amob  d-ndw  axla  «j3 

f>«xlos9^  aria  iierfw  i&di  "ifi^Y  .A    ^jsrao'^  iglxtaei  sit  at  Jsl^^.  aa-.v  J-I     ,g 

jJ-col  laci  oi  Jls>jj^e  a^-w  eaBa[Oi.iq  ^JiBia^tv  srii  aiXsJa   otLi   lo  aod-^ocT  ailt 

^XIa4l:fixa;?3rfx/E  nl  fisrij-  esw  (©oi^.^j^iv;:  nl  fceDf;boi:rfil)  »8fi^2j:iq  orii  ;tsxf;t 

...'it  J-qoose"  ;^ut■■^Lx•::-L3  SfU'  lo  oai^  ©  -  i  iioi;:^j:br:ot)  eaifie   eil;t 

i&d  llo  9a&2io**q  Oii;J  iiooJ   bi\&o  sij  "jseooX  ai  3ixojciqoll©o  QiU 

fctcxadax/ff  a '  ilx.yiilsXI     .^tooXl  ij'iiJ    il-i  "xsiil  a^iJ^i^iq  Qiaw  x©^^  SiS  Xsad 

X3wii&;t2  a*W  lo  moJiod  ®itf  o*  ssoXo  e^w  »llw  aM  asdw  J^iilJ-  bellXJ-aaJ 

lo  ssoiio'i  oiTio   o:^  ^o-g  ud  aedw  isjdi   {&^s;ia  odi  imob  XX b1  r&d  wse  ad 

lo    l99£l    9rf^ 

©ode   xeiiNficri  -.Siixotrq  9*;taiaaJLo  6  2lQo;t  Jku  qjJ  i!*a  &o:jfolq  ©xl  eilai?  &iii 

•sriqoXXsc*  oioia  »fiioa  eew  si©ilj-  ;t£dJ"  ^aoxJoff  tul  rtwob  J-jsa   sKia  nsudw  Jaxict 

exIJ-  llo  »fl«ilqoXl90  9ri^  3£oo;J  biis  llo  »Mla  Tftii  JLooJ  axi  baa  soile  asrf  ao 

:?noil  ai  x^odoa  aijsr  9-1311^  x^-w^X^^a  -'^'^  ^woii  snXog  a^svr  exi  aaxiw  ;^j3iiJ-  4X©«tfI 


-6- 

of  them  on  the  stairway;  that  "there  might  have  been  some  people  In 
back  of  me,  I  didn't  look  back  to  see,"  On  cross-examination  th« 
witness  stated  that  as  he  went  down  the  stairway  he  was  putting  on 
his  coat;  that  he  did  not  see  the  cigarette  package  at  any  time 
until  he  saw  it  on  plaintiff's  right  shoe  when  she  was  at  the  bottca 
of  the  stairway;  that  he  was  not  watching  his  wife  at  the  moment 
she  fell;  that  as  he  descended  the  stairway  he  was  putting  on  his 
coat  and  was  looking  ahead,  not  down,  and  that  was  the  reason  he 
did  not  see  the  cigarette  package  on  the  step.  The  undisputed  evi- 
dence is  that  at  the  time  of  the  accident  there  were  about  thirty-tw» 
ushers  and  doormen  in  the  theatre  and  that  part  of  their  duties  was 
to  keep  a  lookout  for  anything  that  might  be  wrong,  keep  a  lookout 
for  defective  lights,  and  to  pick  up  anything  that  might  be  on  the 
floor  or  staircase.  At  the  time  in  question  defendant  employed  two 
men  whose  sole  duty  v/as  to  patrol  the  theatre.  Each  carried  a  brass 
container  and  a  pickup  pan  and  a  little  broom  with  which  he  collected 
"everything  that's  dropped  on  the  floor,"  They  patrolled  the  theatre 
continuously.  The  evidence  of  one  of  the  patrolmen  is  that  they 
patrolled  the  staircase  in  question  every  five  minutes. 

Plaintiff  concedes  that  it  was  necessary  for  her  to  prove 
that  the  cigarette  package  "was  negligently  permitted  to  remain  on 
the  staircase  a  sufficient  length  of  time  that  notice  to  defendant 
could  be  implied,"  In  order  to  support  her  contention  that  the 
cigarette  package  remained  on  the  stairway  a  sufficient  length  of 
time  to  warrant  the  application  of  the  doctrine  of  constructive  notice 
plaintiff  is  forced  to  draw  unwarranted  conclusions  from  the  evidence. 
Plaintiff's  evid-nce  is  to  the  effect  that  after  the  performance  was 
finished  she  and  her  husband  were  the  first  to  leave  the  balcony  by 
the  staircase,  but  the  argument  that  a  jury  might  well  find  that  it 
took  plaintiff  not  less  than  eight  or  ten  minutes  to  put  on  her  coat 
and  walk  down  thirteen  steps  is  not  supported  by  the  evidence.  Neither 
plaintiff  nor  her  husband  testified  as  to  the  length  of  time  that 
elapsed  between  their  approach  to  the  stairway  and  the  accident. 
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Plaintiff  testified  that  she  walked  along  "like  any  normal  person  would 
going  out  of  the  theatre."  That  she  and  her  husband  did  not  proceed 
slowly  in  leaving  the  theatre  is  clear,  She  testified  that  as  ih* 
started  to  descend  the  stairway  "there  were  probably  a  couple  hundred 
people  coining  out  in  back  of  me,"  v.ho  were  also  leaving  the  theatre  after 
the  performance.  The  argument  of  plaintiff's  counsel  that  between  the 
time  plaintiff  approached  the  stairway  and  the  time  of  the  accident 
probably  eight  or  ten  minutes  elapsed,  is  refuted  by  the  evidence. 
Plaintiff  introduced  the  cigarette  package  in  evidence  and  the  argument 
is  made  that  its  condition  warrants  the  assumption  that  it  liad  been 
"trod  on  by  persons  on  the  staircase  before  plaintiff  even  reached  the 
balcony  or  before  the  end  of  the  performance  and  a  svifficient  tine  for 
defendant  to  have  had  an  employee  inspect  the  stairs  and  to  liave  dis- 
covered and  removed  the  object."  The  exhibii;  warrants  no  such  assumption 
or  argument.  Indeed,  plaintiff  testified  that  she  noticed  that  the 
cigarette  package  was  emptyj  that  it  was  not  "crumbled."  "Q.  The 
package  was  not  torn  apart?  A.  No,  Q.  It  was  Just  in  its  regular 
form?  A,  Yes,"  The  complaint  was  based  upon  the  theory  of  fact  that 
defendant  "permitted  a  certain  cigarette  package  waapped  in  a  smooth 
and  slippery  substance,  to  wit,  cellophane,  to  be  and  remain  upon  one 
of  the  stairways  leading  from  the  main  floor  to  the  first  balcony  in 
said  theatre  *  *  *.  Plaintiff  stepped  upon  said  cigarette  package 
covered  with  cellophane  as  aforesaid  and  was  thereby  caused  to  slip  and 
fall  violently  down  the  remainder  of  said  stairway,"  etc.  Plaintiff 
testified  that  as  she  was  stepping  on  the  eighth  step  she  observed  "the 
package,  an  empty  package  of  cigarettes,  a  cellophane  package."  questioned 
by  her  counsel  the  following  occurred:   "Q.  Uhat,  if  anything,  did  you 
notice  or  observe  with  reference  to  this  package  of  cigarettes  with 
cellophsjae  on  it?  What  did  you  notice  about  it  as  you  stepped  on  to  it, 
if  anything?  A.  I  noticed  it  was  quite  slippery,  naturally."  It  is  a 
matter  of  common  knowledge  that  in  a  theatre  Uke  the  one  in  question, 
where  performances  start  in  the  morning  and  continue  until  mi  anight, 
people,  after  the  first  performance  is  concluded,  are  continually 
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kJjiov  floai»q  Xfifinofl  \PJi  oali-X"  ;dfloIfi  bsaflsw  »dc  izdi  bcnicteecf  llJt^xasIl 
,J»»»oiq  ^Ton  bib  bamdatssl  -isti  ba^i  «ria  $AtLf     ",9iiBedi  oAS  lo  :rj;o  snloa 

itd-lB  oi^aadi  sricT  sisivsaX  oeXa  siaw  effv;  '\9ai  lo  ilOiirf  fll  ivo  ^laco  elqoeq 

ari^  a»«wrd-9«f  :!&di  Xaem/oo  a » lliJ-flJtBXq  lo  *u»iiB:J3i«  bAI     .aoiusa-iolisq  eri^ 

;J^n»i>ioos  orf^r  lo  aial;;^  arij    fofie  ^awils^a  lidi  bCjrfoBOiqqc  llltnislq  sold- 

»»aasxjxv9  ^iU  xd  ijs:fxl»'*  al   ^fcssq«JXe  asSsmlx  gb&  to  trials'  xJE^dscfoiq 

iiiejSLa^SdS  &iU  La&  ©txneviv®  ni  ©saalOiSq  9^:J"0'j;^3lo  s>ric}  bsojyboiJ'ai:  lllinlflX^ 

X£6«Hf  be^i  51  ^uric?  flold-qifij/eaB  SilJ-  &$n£iism  aoi&Xbaoo  zit  i&di  ^boa.  el 

9^  l>9ii©u9i  fl^ve  llWiileXq  ©lol&cf  ©aBsnlBita  ©ri^  no  anos'isq  \i!i  no  boic^" 

lol  EMSti;)'  :^££©±ol'riifE  3  JbxiB  ftOiflffl«n£olieq  ©j^  lo  bfie  ©riJ  oio^sd  io  xnoolsd 

-5lfc  ©vsii  o^  ijOB  siitijs:  *fi^  ^osqanl  es^olqics  na  b&A  ovr,ri  ocf  Jrusfinsleb 

aoijJqfiU/ee«  dam,  oa  &da&i'L^^  jltfliijtr)  ed?     '*  ,&09ldlo  9ti$  bsvoERJi  l»ni5  bsievoo 

d'ati^  toaJ.  to  ■vio'^i  BiU  iso^jjj  b&e'.i:.<i  y  .a^  jiil.iXqciOD  arfT     '*,39Y     .A     Vcriol 

lid-ooffla  s  111  b9q%eiWK  s^^Ao^q  &ii^@iMito  iilfi^J-i  o  &  b&iJlmiBq**  iaa.ha&lsb 

98»  ooqi;  £ilaa9i  Jb«s  scf  oj   ^axiaiiqeXIeo   ^^i?ff  o;t  ^eons^tscfjje  xi^hIIXb  *flJ8 

al  AfooaXsa'  ;t3ill  aricf  o;?  looXl  altja  ai1;t  kdiI  snlBja^X  zxi^^f!ilBi&  ^di  lo 

©S^OBq  s;tc)-©^i33io  blue  coqu  fe»qqs:ta  lllj'iilsl^i     .*  *  *  9i;i&&dS  fclaa 

fijis  qlXe  Ou   b^&siBiJ  xdfii9iio  ai5W  5cb  lilaeoiolA  as  QOBdqolI&o  dJ-iw  fcomvoo 

lll^fLLsX'i     *oi&  *\\aiiilz>jK  i>l/sa  lo  i*fenlii«©n  sri^r  awof)  "tX^nsXoiv  IXxl 

©Ei;?"  b&TT.&t^o  &ii&  qaia  iW^al®  ^^  ao  gisiqqe^a   ?.s?/  aria  as  Ssd^  balllJaoj 

£>©iioJU-esiO(,'  ",0Si32iOBq  enexlqollao  s   ^8»^*e^isalo  "io  ssBjioijq  '^j^qias  xus   ^esisalosq 

xj0^  fclb  ^S£iJixi*txa*»  11  ,1b£B<     .^^      tteriii/o&o  snlwoIXol  9d.i  Isaavoo  iQd  yd 

ii;flw  'Si&iioi&^to  lo  ag^OBq  aM;t  o:t  dofiftielei  rCd-lw   avisado  to  &ol:iou 

^il  OCT  ao  i^eqq©;;^*  j/o\  ejB  ;tl  Jnoda  ©olvon  ifO'^j  bib  i&iif!     v^l  no  ©nisilqoXX^o 

B  el  ;tl     ".xXXjsai/^tsn  ^-SiisqqlXs   s:fijjp  saw  :tl  l)eoi:tOi-i  I     ,A     ysnld^njs  11 

^nolleaep  ni  sno  Qil;J  sallX  »i;tfi«£f5  jb  al  iasit  »sfe5>Xwoa^  nocuHOo  lo  iBjSsssi 

^:fii^l£ii,JM  lliau  ®f/isld-ao3  biiii  aiJtaiOis  ari^  ni  ^laiJe  ssoxuaarrolnoq  9i9riw 

■^LDslfnx^fnoo  o-xs  ^fjecuXonoo  el  ^ociMSnet^eq  isilt  eriiJ  is^Ia  ^©Xqoaq 
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leavlng  the  theatre.  In  our  judgment  the  ovldeme  In  the  Instant 
case  would  not  Justify  a  finding  that  the  cigarette  package  had  been 
on  the  stairway  for  more  th£m  two  or  tliree  minutas  and  we  are  con- 
strained to  hold  that  plaintiff's  evidence  fail*  to  show  that  the 
cigarette  package  was  upon  the  stop  for  such  a  length  of  time  that 
defendant  could  or  should,  by  the  exercise  of  ordinary  care^  ha^re 
known  of  its  presence.  It  must  be  borne  in  mind  that  a  theatre 
operator  is  not  an  insurer  of  the  safety  of  its  patrons. 

The  trial  court  erred  in  submitting  the  ceuse  to  the 
jury  and  in  refusing  to  allow  defendant's  written  motion  for  Judgment 
notwithstanding  the  verdict  of  the  Jury,  filed  before  the  entry  of 
judgment. 

The  Judgment  of  the  Superior  court  of  Cook  county 
is  reversed • 

JUDGMENT  REVSRSED. 

Friend,  P«  J,,  and  Sullivan,  J,,  concur. 
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^FROM  SUPERIOR  COURT 

/ 

""OF  COOK  COUNIT, 


/    ^306I.A.  276 

MR,  JUSnCE  SCANLAIJ  DELIVERED  THE  QPIKION^CJ^  THE  COURT. 

On  January  31,  1939#  a  decree  of  divorce  was  entered  In 
favor  of  plaintiff.  On  February  27,   1939,  within  the  thirty-day 
period  fixed  by  the  statute  (111.  Rev,  Stat.  1939,  ch,  110,  par. 
174,  sec.  50),  plaintiff  filed  a  verified  petition  for  a  modification 
of  the  decree.  She  appeals  from  an  order  dismissing  her  petition 
for  vTcint  of  e-iuity. 

The  decree  of  divorce  contained  the  following: 

"It  Is  Therefore  Further  Ordered,  Adjudged  and  Decreed  by 
this  Court  that  the  sum  of  Tiiree  Hundred  Dollars  be  paid  by  Defendant 
to  Plaintiff,  and  when  so  paid,  shall  stand  as  advance  support  money 
for  a  period  of  one  year  from  the  date  hereof,  and  shall  be  used  by 
Plaintiff  for  the  support  and  maintenance  of  Wialter  Laita,  Jr.,  the 
minor  child  of  the  parties,  and  that  upon  the  expiration  of  one  year 
from  the  date  hereof.  Defendant  si:iall  pay  to  Plaintiff  the  sum  of 
Twenty  five  Dollars  per  month  on  the  first  day  of  each  and  every 
month  thereafter  for  the  support  of  said  child. 

"And  it  further  appearing  to  tlue  Court  that  Plaintiff  and 
Defendant  have  heretofore  entered  into  a  property  settlement  agree- 
ment, and  Plaintiff  in  open  Coxirt  having  waived  all  right  to  alimony, 
dower,  property  rights  and  solicitor's  fees  herein, 

"It  Is  Therefore  Further  Ordered,  Adjudged  and  Decreed  by 
this  Court  that  Plaintiff  waive  such  alimony,  dower,  property  righti 
and  solicitor's  fees  which  in  the  absence  of  such  waiver  she  would 
be  entitled," 

After  the  entry  of  the  decree  plaintiff  employed  now  counsel 
and  filed  her  petition,  which  reads  as  follows: 


drJ)    WOO 


,^XXs>qqA    A 


'Bys.A.iaos       ^ 

,asq   ^OXI   .r£o  ^^£^1  •'ts;^^  .v«H  .XXI)  ©cfi/^taJ-s  sifJ  '^ctf  b©x±l  boiieq 

nol:J^5©niI)oifl  a  lol  aolilieq  benti&v  a  iisXIl  lliJnlisXq  ,(0^  •ooc    ^^^X 

jaol;tic?3q  -iPrf  gaXeexaeii)  io£;io  as  isxoi'i  eXseqqjo  sdo     ,©eio96  attt  To 

iSnxwoXXol  sxi;^  ,b9nii5jno&  &-oiovii)  lo  c-siosb  s/fT 
■^cf  fcosiosCI  bas  be^^bsulbA  ^boiBbiQ  -i&iiiiifi  QiolQi&dT  el  &V' 

X&nofii  d'loqqii/a  eoriisvbs  qb  bm^iz  li&d^   ^bloq,  oa  iiariw  hue.  ^ViliaL&l'^  oS 
X<i  b9HU  ©d  XX^la  ba&   ^loeiiisi  Qi&b  e-i'J  tm'il  is®x  ®^o  1o  bolieq  b  ioTl 

•zssAt  ©no  lo  iiolcfsixq^xe  &xi:f  aoqu  i&iij  b£i&  ^esXJiijq  srii  lo  bXirlo  lonim 

lo  mtta  9rf^  Tiid-nXaXi  oi  XBq  ll&iie.  isi&baelsfl  ^looiari  eissb  otii  aoil 

X-xsve  i/na  xiOBS  lo  x«'^  cJaiil  ao;/  no  iiiaom  i&q  ei&LIoQ.  evjfi  xioB'Ull 

»blMo  bJLsz  lo  j'loqqx/a   acIJ^  lo"!  is^lssiexlj  xi^uoai 

ItfU  llWisljsXSt  d-fiiU  ;t'ii;oO  &i{;t  oJ^  ijalTseqqB  larttual  il  biik** 

-s©Tas  ;tn©ia9X;t:t  9a  "^cfisqoiq  c  o^Jnl  fis-ia^as  onolod-sioil  ovarl  :^a&ba3lBQ 

^^iKonLtX^  od-  d-xiaJti  XXfi  I)9Vli3W  snXvad  ^liJoC  fx^qo  al  Ili^xiXiiXl  fciis  ^:^^^ia 

,ni3'i»xl  asQl  e'KXtXoXXoa  Ji>ijie  actxi^i'i  x^*3:oqoaq  ,aoT)Joi) 

X(5  besioeQ  bus  bosbirtbA  ^foeiobiO  iQtH'Of'i  aiolsisili  si  ;tl" 

a;?jtl3ii  x^*i®?oi1  ,i€iwob  ^^ornxX^  xlaoa  svifiw  l'li:;^£Lt.eX-i  i&tiS  iiuoO  alxlJ- 

bXuow  9xie   ifivljutc/  jrioua  lo  sonsscia  ocU^  cjt  iioixiw  assl  c!»^oclXoXXo2  baa 

*'*belSX:iao  fid 
Xeani/oo  wen  bexoXqms  llXd^aXiiXq  o&io«b  arf*^  lo  x'i:l^aQ  odi  isilA. 

sawoXXol  a&  aJba^a  tiotitn  ^iiolil3oq_  leri  bolll  ba& 
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"1,   *  *  ♦ 

"2,  That  prior  to  the  filing  of  the  complaint  herein 
defendant  Induced  petitioner  to  sign  certain  papers  in  I936  conveying 
his  Interest  in  a  tv/o  story  brick  building,  loctt-.d  at  ulOl  ^outh 
State  Street,  Chicago,  Illinois,  to  take  care  of  ills  creditors  and 
told  petitioner  he  was  no  longer  the  ov.-ner;  that  he  was  broke  and 
could  give  her  no  support  for  her  and  their  minor  child; 

"3,  ^t  *  «  that  in  the  Fall  of  I937  she  again  separated  from 
defendant  and  was  condacting  a  business  in  Clearing,  Illinois,  and  on 
defendant's  pleadings  to  come  back  to  him,  she  sold  said  business  for 
$1500  and  gave  defendant  $400  to  buy  furniture  and  fornishings  for 
their  proposed  home,  which  he  did, 

»4,  *  *  i*  that  shortly  thereafter,  because  she  refused  to 
give  defendant  the  balance  of  said  $1500  he  put  her  out  of  his  home 
and  about  May  30th,  1938  struck  and  beat  her  and  refused  to  provide 
for  her  and  the  child; 

«5,  *  «  •»  that  she  consulted  a  Ic^wyer  and  prepared  to  file 
a  suit  for  divorce  and  upon  the  pleadings  of  defendant  asking  her  to 
wait  until  he  had  obtained  his  citizenship  papers  c.nd  that  he  would 
reimburse  her  for  monies  she  spent  on  the  care,  support  and  education 
of  their  minor  child,  Salter  Laita,  Jr.,  aged  ten  years,  she  abandoned 
said  proceedings; 

•«6,  ■«■  *  *  that  about  December,  1938,  her  mother  gave  her  a 
tavern  at  2001  Canalport  Street,  Chicago,  but  petitioner  did  not  have 
money  to  pay  for  a  license  so  she  could  operate  said  tavern  to  earn  a 
living  for  herself  and  the  minor  child  of  the  parties  hereto; 

"7,  *  *  *  that  defendant  came  to  petitioner  and  stated  if 
she  would  secure  a  divorce  he  would  give  her  4^300  for  the  tavern 
license,  reimburse  her  for  monies  she  spent  on  the  care,  support  and 
education  of  their  minor  child  and  give  her  the  furniture  and  furnish- 
ings; 

"8,  «  *  *  that  defendant  took  petitioner  to  his  attorney, 
William  J,  Gleason,  who  prepared  and  filed  on  December  2lst,  1938  a 
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♦  »  ♦     ,1" 

jbXJuio  -xofiiiiT  ^lem^r  fcxis  'cetl  *io'k  ^loqcfifi  €«  uari  avla  bluofi 

no  ^gj8  ^aloaXlll  ^^sla^aXO  iii  a2©ii±Qi;d  b  ^^IJi^Dbaoo  saw  bisi^  ^xiiftJ&A©lei> 

•xo7  c;3*iij.leij:i^'l:  &Gii  siud-iniu'l  -^ijd  oj   G'.J-Ni  jfix&feiislQi)  ©va^  has  OQ<iI$ 

•i)ii>  ©xf  xiojtilw  ,9flioii  Leaoqoiq  lierid- 
od"  b^siJls'i  Gila  ocXJisood  , laci'lBeiexi^  ^IJ-ioila  JsgJ"  *  *  *     ,^" 
9itod  eJuI  lo  iste  t^  iuq,  sd  OucXs  ijiaa  lo  •oxuslad  mii  ;tiisl>n9lQb  evlg 

jLlWa   9cii  tiis  isxi  -10  ■■ 

Sill  OvT  isa-x^iexq  iM3u  's®x*'J*-'^  ^  Beiilsjaimo  sscie  ^i;^i?  *  #  *     ,^h 

oJ-  lad  galjieB  jxi«l)ael9i3  lo  aarUk-jsIq  siiJ  iioqw  iioa  aoaovjLI)  lol  d^lif*  b 

feXii^ow  i?fi  jmivi-  Jboi.  aaeqaq  qJxiaxsfesjU  lo  alii  haal&ido  loud  ad  Il;^xii;  stlisw 

doii &siiibQ  baji  jiQqquz   ^&ibq  od:}  ao  Saoqz  atia  sslnoia  lot  i&d  eaiisdml&i 

rnobnA^^  aiie   ,a'ia»x  J^eJ  dsso  ^.lu   ^j*c>"Xiia  'isJXsi.   ^ulxiio  loniiir  ilsdi  lo 

iaaxxlbssoo'iq  bl:j,s 

©v«ii  ;ton  i)li)  teaoxiUQq  iL'd  ^o^MoldJ  ,cteo*ijci  ^loqlfinsO  IOCS  ia  nisvsJ 
s  flTBO  Q-:  ai9\&i  JbXde  ai'&'xoqo  ^Jjyoci  &de  oa  seflooll  a  lol  xsq  oi  x^aom 
joJei»ri  aslct-xisq  tfiJ   lo  JbXiiio  -lonici  eiut  baa  llstied  tloI  snlvi^ 
11  b&i&ie  baa  iQaolili'^q  ©i   sbj&o  iiaBbuslab  indi  *  »  *     ^s^" 

aiQVAii  €d;i  lol  QQ^i^  led  evla  bJJmm  »n  ©oiovili  b  ©oijosa  bliicr&  &dz 

ba&  ctioqqiJa   ,9ifio  &di  ao  d^aoqe  sxia  aylaoci  ^ol  i&d  s&iadiulon.  ^asxieoxl 

-iieiia-xu':   Ijii-i  e'liij-ii^iij-l   i^iU    i-.a   ovi:^   ba^  iillrfo   ia;uia  rtiCffcT   lo  aoliiBOisbQ 

^XanuoJctji  alii  o^  i9iiolJl;tsq  3foo;t  c^xwJbnalels  ^jsxIJ   **•  «*  *     ,8" 

s  8£^I  ,c^2lS  locfcieoiija  GO  i)9lll  l)XLa  bsiAqoiq  oxiw  ,£iO2i8»J[0  .l  sa^IXi, 


bill  for  divorce  for  petitioner; 

"9.  *  ^  <*  that  on  January  loth,  1939  before  the  hearing  in 
court,  slie  protested  and  told  defendant  and  «  *  *  [said]  attorney, 
tliat  the  proposed  decree  did  not  incorporate  the  agreement  of  defendant 
to  pay  the  iiiSOO  for  tavern  license  and  reimburse  her  for  uoney  spent 
on  the  care,  support  cxnd   education  of  the  minor  child  and  for  the 
return  of  her  fximiture  and  fui-nishlngs,  and  defendant  told  petitioner 
that  if  she  did  not  go  through  with  the  proceedings,  they  ;.ould  find 
her  body  in  the  river  and  stated  he  would  give  her  the  aforesaid  things 
as  agreed  upon,  and  [said]  attorney  *  *  *  told  petitioner  he  would  see 
that  she  got  the  $300  tavern  license  money,  the  money  she  spent  on  the 
child's  care,  support  and  education  and  the  furniture  and  fornishings, 
and  that  she  should  not  say  anything  about  them  in  her  testimony; 

"10.  *  *  *  that  *  •«■  *  [said]  decree  of  divorce  was  entered 
in  favor  of  petitioner  wMch  provided  that  defendant  pay  in  advance 
to  petitioner  i|>300  for  one  year's  support  money  for  the  minor  child 
and  upon  the  expiration  of  a  year  the  sum  of  5f>25  was  to  be  paid  by 
defendant  to  petitioner  each  month  for  support  or  ciiild,  and  further 
that  petitioner  waived  all  right  to  alimony,  dower,  property  rights 
and  solicitor's  fees; 

«11,  *  -if  *  states  that  defendant  has  refused  to  pay  the 
money,  to-wit  $1081,20  which  she  spent  for  the  care,  support  and 
education  of  the  minor  child,  refused  to  give  her  the  furnitiire  and 
that  although  she  notified  [said]  attorney  *  *  *,  he  lias  failed  to 
secure  the  aforesaid  tilings  for  petitioner  as  agreed  upon; 

"12.  *  ♦  *  that  because  of  defendant's  fraudulent  promises 
and  the  assurances  of  [said  attorney]  ^  *  *   she  was  mislead,  deprived 
and  cheated  of  her  property  rights  and  proper  allowance  for  the  care, 
support  and  education  of  the  minor  child  of  the  parties; 

"13.  *  *  *  states  that  all  during  the  marriage  of  the 
parties  hereto  she  worked  and  supported  the  minor  child  of  the 
parties  hereto  and  since  September  6th,  1937  Ivai  been  sending  said 
child  with  the  consent  of  defendant  to  Bishop  quarter  Junior  Lilitary 
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jianold^ljsq  lo'i  soioviriJ  lol  Illcf 
at  jHlTfiSd  9d^  onolacf  ^i^l  ^diol  xizun&Z  no  cf.«rL' 

arirf  lol  bna  oXJirto  loaJLa  ad»  lo  is>ld-£tol>'6  Jb^  iioqqtsi  «9^o  ©Jtt  no 

ball  blue  ^   jxilb©9oo^q  ^^  diJtff  d'^ssotOi  &$  i4a'bU>  srfa  'il  tadi 

ajj£iJU£d"  biaee'ioi-i    vLv  rfsd  evis  *>iU;ow  ofl  fesctfld'e  fcrus  'isvi-x '  erfcf  ai  -^fcocf  nail 

»9«  blvofti  ari  'isjioiiii^eq  bloJ  *  *  *  •^«ii4o;J-iB  [ftlaa]  Ijilss  ^noqi/  JbaeiS-s  sa 

arfi  no  jxteqe  ©n'a  "^©nofli  srlo    ,x®^ois  Qafxeoll  anevact  00£$  9il;t  ctoa  arie  i'sricJ' 

^BSnldBlfiii/'i  I)£i>3  eiijd'in'xul  sxio   £*nfi  flol^soiri>9  boa  3"sdqqii8   ^qibo  a'tlixio 

iXnecfljas^  -lad  ni  i2©ri;t  d-J3«dfi  3iii;fI;|-XJCus  t*8  ^on  bif/oxia  arfa  :3^£di  brw 

i)9^9crn©  sjiw  eoiovlli  lo  &9i09b  Iht&z]  *  *  *  tarii  *  «  *  ,oi" 

»3£LBV£>£  nl  Y6<5  Sti&ba'&iBb  isdi  boblYoiq  xCoiiiw  iscoi;ri:;t©q  lo  novsl  n± 

Mliio  lonlai  9d:f  lol  ^j;eno£t  ;tioqqi;a  a'iRSX  see  lol  Oo£4.  lonelcflc^eq  oi 

■%iS  blaq  skJ  ocJ-  sbvV  ^S$  lo  lat'E   silct  liset  «  lo  noid's'ilqxe  sriiJ  noqir  ban 

lOdSiifl  buM  ^blld'c  lo  ^fioqqifs  "sol  £l;Jnofa  ilojs©  T[aaolo±:f9q  o^  iOBbaelBb 

aid:g.li  xd-io/qo'sq  ^'lewcJb  ^ifn!mll&  o&  cfilgJfc'r  lis  Lsvisw  i^aol&l&wi  t»Ai 

9iti  x^l  o*  ikoafllsir  aisii  ttmbti^tmD  iiad:i  8»3'e;te  *  *  *  .II" 
bas  J-ioqqi/3    4^100  eri^   lol  c^flsqa   5>na  iiaJtrit?  0£,XSOI$  ^Iw-o^    ^-"iSflOfli 
ha&  9111:^ laiin  sdi  isxi  ©vis  Ov^"  beei.'x9i  ^fcXlxio  -rofiixa  Bdi  lo  iioXisoifb© 
o;t  l>»Xiisl  esxl  ari  ^*  *  -^^  XeHio:^:tB  [fcliiiB]  bQltlion  adz  d^uod^La  issdt 
jfloqu  £)»©13JB  ea  i©noX;l'I^9q  lol  aaajtdd-  bhizeio'Xki  Qd^  eiifOSE 
««elffloiq  cfflsXwDifjji'i  'A*fa&b'.:&1&b  lo  atirsoscT  cTfiil^t  4^  *  *  ,gx" 
ftovXiqef)  ^biisXeiiTi  aaw  axis  *  *  •'   ["v:anrroo^s  felsa]  "to  zstm^iSfssiB  arW'  ijjos 
^91jso  orlJ    'lol  sortswoXIs  laqoiq  tc*;  aitxlgX'i  x^ioqonq  loxl  lo  bs-^soilo  baa 
i8  9Xd-ijeq  arii  lo  tXXrfo  loalm  edi   io  noX;t5oi;£>9  ferra  ^fioqque 
9di  lo  aasXi^sra  exW  ^atiub  Lla  itjsia-  asUBcTa  *  *  *     .£X" 
©rfj   lo  l)XMo  lOflXxa  edi  bsSioqqua  baa  i)92iiow  sde  o^©'i»rl  asIJTJsq 
fcise  s£tJ^n98  fi^®^  eari  \t<;:>X  ,xU^  ladaiad'qsc.  aoixla  baa  oi9iBd  esWiaq 
Xis^JtXJtM  xolnuTi  leii&iS),'  qorieXS  o-t  JruJbAsleJb  lo  .tna^enoo  sxld'  diin?  blldo 


school  j^^d  paying  all  the  tuition,  board,  room,  clothes,  doctor 
and  mediodne  bills  amounting  to  $108l,20j 

n4.  *  *  *  that  defendant  is  in  receipt  of  a  substantial 
income  from  his  tavern  at  38OO  South  Wallace  Street,  Chicago,  and 
she  is  informed  and  believes  such  information  to  be  true  that  he 
is  the  owaer  of  the  two  story  building  at  6IOI  ^outh  State  Street, 
Chicago,  from  which  he  receives  $80  a  month  rent  and  is  well  able 
to  reimburse  petitioner  for  money  spent  on  the  care,  support  and 
education  of  the  minor  child  of  the  parties  hereto,  pay  reasonable 
current  support  of  said  child  and  turn  over  said  furniture  to 
petitioner; 

"15.  Miereforeji  petitioner  prays  that  an  order  be  entered 
vacating,  setting  aside  and  holding  for  naught  and  modifying  that 
portion  of  the  decree  relating  to  property  rights  and  support  of 
ciiild  and  ordering  defendant  to  reimburse  petitioner  for  care, 
support  and  education  of  the  minor  child  in  the  sum  of  $1081,20  and 
that  he  be  ccaipelled  to  turn  over  said  furniture  to  plaintiff  and  pay 
a  reasonable  sum  as  and  for  support  of  child,  attorneys'  fees  and 
such  other  and  ftirther  relief  as  to  the  court  may  se-m  meet," 

Defendant  was  ordered  to  reply  to  the  petition, and  leaT« 
Wfc.s  given  Attorney  Gle&son  to  answer  it.  Defendant  filed  the 
following  verified  answer: 

"l.  Defendant  states  the  fact  to  be  that  sometime  during 
December,  I938,  an  agreement  was  made  between  plaintiff  and  defendant, 
providing  that  each  would  waive  and  release  their  right  and  interest, 
if  any,  in  and  to  the  property  of  the  other,  of  whatever  kind,  and 
that  defendant  shoiad  pay  $2^  a  month  to  plaintiff  for  the  support 
of  Walter  Laita,  Jr.,  child  of  the  parties;  that  defendant  would 
pay  plaintiff  $300  for  one  year's  advance  for  the  support  of  said 
ciiild.  That  this  agreement  was  later  reduced  to  writing  by  WilliaB 
J.  Gleason,  attorney  for  plaintiff,  is  dated  January  lb,  1939*  *»• 
signed  by  the  parties  hereto;  that  a  copy  of  said  written  agreement 
is  hereto  attached  and  marked,  'Defendant's  Exhibit  l.» 


'jhlLB  ,»8&oiii0  ^^ss-j^a  eofillaW  licTiroa  008£  d"*  fwcavflo    airl  fiSO-xl  osnQoai 

eii  ;^m<J  s/i  '^«>ifs  asTalled  iaia  fe^tttoliU  a-t  ©da 

^ieoi;tS  &ti&ii.  iLiiivc   luio  oxi  Qiiiiiliii'i  TiQ^i  ,m^  mi  lo  *i^mw  add"  ei 

£>na  J-'ioqqjua   ^o'lso  3ffcf  no  ^l-fioqe  Ajaaofit  'lol  lanoi^^liteq  ©aiucfcsxo'i  aJ 

iBri^i-  3n.?:rJ.ltoia  has  isi^tum  •sol  sail>Xeri  fcjus  sfcXas  soiur^se   ^snX^fioav 

-ioXilcfoq  QwrniSsil'  >a5l&i3  aoias&'ro  bits  bXxdo 

,        ,  "io  aol^MOi^®  bix&  iioqque 

X^q  i^u»  xxiaiUeXq  k><^   ^liiJija'ijji  iii^a  'itvc  uii/^t  oJ"  fooXXdijatoo  »cf  ad  ^Jadd" 

feruj  s&sl   '8"^e«io;tJ-i;   ^MMo  Io  d'loq^qi.'a  10I  i>a;3  as  fflti'a  ©XcJenoeBS'i  & 

ac£^  belli  isxBSmel&Q     .*±  iswanis  cw"  xiosiisXO  x«w^o^^A  asvla  e^w 

.'lewaaii  belXiiev  a^LtwoXXol 
jnliifti  OffilJ©iiioa  JBJCiJ   ©d  oj  via-ii  tJi^v.    ;i-3Ji>.;Jg  SnBba&loQ     ,X*' 

^oaei8«ii±  fcfia  driaii  iledi  saeeXs'X  £>ii>5  ©vijivy  bXxxow  aos©  d'«ild   jiTLtLXvoaq 

f>as  tfcxiXii  isvsc^Bilw  Io   jiedJ-o  9d;t  Io  xcjioqo^q  OiicT  od-  ijns  nl  izma  11: 

d-ioqqj/s  ado   'lol  llJijflXiiXq  oi  dinosa  a  ^ii$  x«Q  liXwoda  itoaJbxjalsJb  ^iWtt 

iiXi/Ow  ia^mlBb  iMa   {ZQliiaq  fixi*  Io  bltdo  ^.tiL  ^ixTijsJ  itscrXBi?  to 

Aiije  Io  ^loqqi/e  sdi  'xol  9Q£iBvb&  z*i&9\  «xo  nol  00£«|5  lllc^aXfiXq  x^ 

ittlXXlv:  "cf  ^ni-J-it"  o;t  bssrb^rt  i-^jfiX  esw  ;^/xeai®feiaij  ajtdd  d-adS     .JoXido 

cjsw  »i  .        .  ^ilWniaXq  ^ol  x9xiio.;f.a  ^noassXD  ,1. 

ta9saBsn^Si  aojjxiw  biica  Io  ^^qoo  aj  or^;t   joctsaad  eeXcti^q  ariJ  xd  Jusngia 

».X  ^icfldxri  a'^nsixfislsC'    ^faajfaaai  ta&  bodoBii,i  oieiod  &1 
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"Defexidant  further  alleges  that  he  made  no  promises  or  agre*- 
ments  vdth  plaintiff  except  as  are  embraced  in  said  written  agreement; 
that  said  written  agreement  contains  and  expresses  all  prOToisea  or 
agreements  between  the  parties  in  relation  to  thfi  settlement  of  their 
property  rights, 

"2,  That  plaintiff  testified  in  Court  at  the  hearing  of  her 
complaint,  that  a  written  agreement  has  been  entered  into  between  the 
parties,  and  stated  that  the  terms  of  said  agreement  were  agreeable  and 
satisfactory  to  her.  That  after  the  hearing  she  was  paid  the  sum  of 
$30G,  *  *  *  and  that  a  decree  of  divorce  was  granted  plaintiff  and 
signed  by  the  Court,  That  the  first  notice  defendant  had  of  plaintiff's 
change  of  attitude  was  when  he  was  served  with  a  copy  of  plaintiff's 
petition, 

"3,  As  to  the  allegations  in  paragraph  9  of  plaintiff's 
complaint,  *  *  *  defendant  says  these  allegations  are  false  and 
deliberate  fabrications;  that  defendant  was  not  in  the  presence  of 
plaintiff  before  the  hearing  in  Court  and  had  no  conversation  with 
her  or  her  attorney  *  *  *  that  day;  that  he  at  no  time  used  threats 
or  coercion  of  any  kind  toward  her  with  respect  to  her  obtaining  a 
divorce  or  her  acceptance  of  the  agreement  made  by  the  parties  or 
in  any  other  way, 

"4,  Defendant  denies  that  plaintiff  paid  out  the  s am  of 
$1081.20  for  their  child,  from  September  6th,  1937,  and  further 
denies  that  he  promised  to  pay  her  this  sum  or  any  other  sum  except 
that  stated  in  the  contract  hereinbefore  referred  to, 

"?,  Defendant  states  that  the  agreement  between  the  parties 
was  made  fairly  and  in  good  faith  by  himj  that  in  view  of  all  circum- 
stances involved  in  the  lives  of  the  parties  hereto,  their  conduct, 
their  station  in  life,  their  difficulties  and  differences,  the  written 
agreement  between  them,  (defendant's  Exhibit  1)  was  fully  as  fair  to 
plaintiff  as  it  was  to  defendant;  further  that  it  is  not  e..,uitable  nor 
in  good  conscience  for  plaintiff  to  enter  into  the  aforesaid  agreement, 
procure  the  benefits  provided  for  her  thereunder,  and  then  without  an 


'io  a»s2is©^  Ili^  eo«ffiST:qxo  faaa  siiiai^ioo  ;j£i9ffl»<ws&  ii&;t;ri.w  fjise  :i&tii 

a'lti^ttfcjBlq  to  xqoQ  «  i0.cjr  5svi®a  sm  mi  xi^dw  saw  ©fcijJ-l;t;*j3  to  ©gOBxio 

-;. '  „ -JijitJtBlq  to  V  -.....:...   '.i-^  ^.:i   ac[6id'Ba©XIe  adcT  oj    . 
tois  oelist  3r!j8  saold-fiselia  »8©iJiJ'  tt^sa  ^iculissts?!)  ♦  *  *  .j^iiiAXqiaoo 
'io  ©ori^a&^q  Sff*  ill  3  on  assw  ij'afiijxi^tsfe  ;fiS£ii'   i&seU'aoiii^-st  ©d'si©«fiX©b 

alsoiti*  fcft>axi  «KBL£,t  on  t&  &d  S&dj   ixab  $BdS  *  •*  *  x^O'^O-^^  "^^  10  i©d 

,fJS*f    lafl^O    Xi^ii   111 

to  ffliJa  ©fi^  ^iro  iJXsQ  fiijjiijelq  imL:!  a®±iK©fe  ^asiasleG     ,-f»" 

i&fii^u/t  baa  ,^?I  ,^iii^e  ii:«cya®;tqeo  aoit  ^hlMo  itmU  10I.  0^.X80I$ 

■  rBra  'isiifo  ijixsj  10  airi!  aM^  leri  X»<5  o^  l>9ai£aoaq  9*1  ^jesri*  esXasJi 

.CKt  fid-iistert  »'iot8tfcl9i»xI  j-Oii^noo  orlcr  cX  be^s^^s  i^idt 

eol&ixiq,  saii  iX9€«(?:f©«f  ctrifefiuss^ia/j  off*  ctafid"  ssd'a^fa  -mibiiG'isU     ♦<?" 

-mjoilo  iXa  to  '.valv  nx  irid:i   {old  x^  ii.tljr5t  Jfeoog  al  baa  '^I-iX/it.  ©JJaia  «bw 

o^  list  SK  -^XXxit  asY/  <X  ^Icflrixi!  s*;fnBfcii»tsb)  ^ataxl^  aidmti9<i  ^nsoee'tajs 

•ion  sXsfsctliJ,.©  ;+oxi  al  il  :iiirJ  i»rij«ii/l  ^J-fuJ&noteij  o;J  a^w  il  a^i  ttlJoljsXq 

^jriaaiS9iar>  filaa snots  9di  oSat  i^i^'ao  oi   itii'nlsXq  -xot  sDxialosnoo  j&oos  ^^ 

aa  ^jcroriJlw  a©ii;t  bxis  ^iQbrwai^it  led  n©t  J&«>I>ivo'xq  sJ-ltsaetf  ^iH  eiirooiq 
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offer  to  rescind  the  agreement  or  to  place  the  parties  In  the 
position  they  were  in  before  the  performance  by  him  of  the  terms 
stated,  to  ask  the  Court  to  alter  the  v/rltten  agreement  between 
the  parties. 

"Wherefore,  defendant  prays  that  plaintiff's  petition  be 
stricken  and  dismissed;  and  that  defendant  have  such  other  and  further 
relief  as  may  seem  Just  and  equitable." 

Attached  to  the  answer  was  what  purported  to  be  a  property 
settlement,  signed  by  the  parties,  the  material  provisions  of  which 
are  as  follov/si. 

"First t  The  Second  Party  shall  pay  to  the  First  Party  the 
sxm   of  Three  Hundred  Dollars  in  cash,  which  sum  shall  stand  as  and 
for  advance  support  money  for  the  minor  child  of  the  parties,  Walter 
Laita,  Jr.,  for  the  period  of  one  (1)  year  from  the  date  hereof. 

w«  *  * 

**fhirdt  That  upon  the  expiration  of  one  year  from  the  date 
of  this  agreement  the  said  Second  Party  shall  pay  to  the  said  First 
Party  the  sum  of  Twenty  Five  Dollars  a  month  on  the  first  day  of 
each  and  every  month,  said  sums  to  be  used  by  said  First  Party  for 
the  support,  maintenance  and  education  of  *  *  *  the  minor  child  of 
the  parties, 

"Fourth;  The  parties  hereto  mutually  release  each  other  fro« 
any  and  all  claims  for  alimony,  solicitor's  fees,  and  from  all 
interests  of  every  kind,  nature  and  description  that  they  now  have 
or  may  have  in  the  future  in  and  to  any  real  or  personal  property 
owned  or  acquired  by  either  of  them,  whether  in  the  nature  of  dower, 
homestead  or  otherwise,  or  which  either  of  them  shall  hereinafter 
possess  or  control  by  purchase  or  inheritance  at  any  and  all  times 
whatsoever, 

"This  agreement  is  intended  only  for  the  purpose  and  shall 
be  construed  as  having  been  made  and  entered  into  for  the  purpose  of 
adjusting  the  property  and  financial  rights  of  the  parties  hereto 
and  to  dispose  of  the  matter  of  alimony,  dower,  solicitor's  fees. 


" . ©Icf^;t JUfpa  Jbxu  J-Rj;r(;  aeea  ^sa  as  lelXen 
jfiwollol  as  9ns 

no^Ifli   ,s©l:tiiiq  ecU  'io  £>Iir£o  'xoiiiiii  sifi  -iol  -s^snoin  d-ioqqwa   sonx:- 

.loeisri  eixib  sdi  Hioil  ix>ex  (I)   quo  lo  bol'i&q  sdj  io1   ^.'it  ^ailzl 

s;^5£>  ad^  moil  ijasnj:  ©no  lo  nolcfxjiiqxo  eiii  aoqi^  j&n'i:     it'i.islT" 
d'axh'i  bljsB   aiicf  o;t  ^jjsq  Ilsiie  ■^d^ial  baooeZ  bi&z  sdi  iiwasei^E  zMi  lo 
lo  \Bb  izitl  a^;^  no  diaosE.  s  aTsXIoQ  avl:^  X^nswT  lo  »<??   eri.+  vj-isq 
lol  "^^is^  Jaii"?  Blrie  "^cf  cozn  scf  oj  BXiitfe,   bx^£   ^diaoL 
lo  Ml/Io  lonxffl  9d:s   >«•  *  ^^  lo  iiolcf  jOJJfco  bcs  soxtsflod-nljBia  ^Jnoqque   arij 

,asld"Tsq  sd;t 
ffloil  isxlio  riaBS  92^:91^1  xll&ssJsjm.  oosieif  asld-isg  adl'   id.fi^p'f* 

lis  aoil  tvnijB  ^89©1  e'lOoiciXo?!    ^^:no?TxX.s  tol  2jkXp.Io  II?  bas  "^W 

9Varf  \?on  'jerii  ;iBai  noicfqJhioae  ^bnlal  aj'^^l  ^>is:tnX 

Xiisqoiq  Xiinoeieq  no  iBt-    ^  sj^uI  arf^t  £Lt  svarf  x^^  ^o 

^'i&tfoii  lo  e-ujd-jn  ii:I#  nl  lexId^aGv;    ^ia&il:;    ^o    :,eiii^is  ^^d  h9iluoosi  no  £>Siawo 

nacflBnidnad  LLadz  fflsxici"  lo  'isxlcfi©  fiolxfv/  no  ^®&lMi&dio  no  feijsc^aefflorf 

aaicld'  XXij  boB  X^ia  ,Ja  ©on^lnsrlnl  no  scfiiionirq  xd  loiiaoo  no  Eaaaaoq 

,nsv9oa^Bf{w 

llsda  £jxij3  92oqni«j  atid^  nol  '^Ino  bobnsJ'nl  el  Jneia-^sngB  slifX" 
lo  S8oqnx/q  sf(J'  nol  ocfnX  bsnoins  bna  di>£a  neetf  gfilvfyl  sb  b9tnt.%aoo  scf 
oJsnoi!  BttXinBq  otii  lo  sc^xi^ln  XslsiUBnll  I>£Xb  x^isqonq  &d:i  aiiXcT a ij(,bB 
^«9«1  a»noJ±siXoc    ,nswob  ^^oieIXb  1©  ns^c^sffi  arlt  lo  eaoqaXb  o;J  £uis 
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c  as  tody  of  the  minor  child  of  the  parties  and  for  his  support,  and 
for  no  other  purpose,* 

Attorney  Gleason  filed  an  answer  in  which  he  stated  that  ha 
iiad  no  knowledge  of  the  matters  and  tilings  contained  in  paragraphs  2 
to  7,  both  inclusive,  of  the  petition.  He  denied  tliat  he  ever  acted 
as  attorney  for  defendant  and  stated  that  he  never  knew  the  parties 
until  they  came  to  his  of  ice  on  December  20,  1938;  that  he  understood 
they  had  been  referred  to  him  by  one  of  his  clients;  thf.t  he  understood 
from  plaintiff  that  th©  parties  had  been  separated  at  different  times; 
that  they  had  agreed  upon  a  property  settlement;  that  defendant  had 
deserted  plaintiff  for  more  than  one  year  prior  to  said  consultation 
without  any  cause;  that  he  thereupon  drew  a  complaint  for  a  divorce 
and  plaintiff  signed  it;  that  he  filed  the  complaint  in  the  cause  and 
represented  plaintiff  in  the  proceedings;  denies  that  on  January  16, 
1939>  plaintiff  made  a  protest  that  the  proposed  decree  did  not  contain 
the  agreements  of  the  parties,  but  on  the  contrc.ry  says  that  no  decree 
was  at  that  time  prepared  and  that  the  decree  was  prepared  by  this 
attorney  days  after  the  hearing  on  said  divorce  matter;  that  plaintiff 
was  fully  familiar  with  the  contents  of  the  property  settlement  agree- 
ment; that  the  parties  had  reached  an  oral  agreement  to  the   same  effect 
before  coming  to  his  office;  that  he  never  discussed  the  property 
settlement  agreement  with  either  of  them  except  to  determine  what  they 
had  agreed  upon;  tha.t  he  has  no  knov/ledge  of  the  alleged  threats  and 
alleged  representations  made  to  plaintiff;  denies  as  false  and  untrue 
the  allegation  in  paragraph  9  of  plaintiff's  petition  that  he  ever 
told  plaintiff  tliat  he  v/ould  "see  tliat  she  got  the  $300  tavern  license 
money,  the  money  she  spent  on  the  child's  care,  support  and  educ;.tion 
and  the  furniture  and  furnishings,  and  that  she  should  not  say  anything 
about  them  in  her  testimony;"  says  that  such  allegation  is  a  deUberate 
lie  and  such  conversations  were  never  liad  with  him;  that  plaintiff 
fully  understood  the  agreement  by  her  made;  that  she  told  him  that 
she  understood  and  agreed  to  the  same  and  under  oath  in  open  court 
on  the  day  of  hearing  testified  to  her  understanding  of  and  satlsfac- 


c 

fiinii  ^t-zoqqvii  aJLiI  lol  bxxa  asli-isq  aii^  lo  blido  -10x1113  «d:J  I0  xi»o^s*fO 

*,9«oqiwq  ifil^o  on  lot 

S  2ffq.-:ijfti.oq  ni  iorX.'^iTio!:)  asniriO"  feos  eisJ-^sn  exf:f  lo  ©sbelwoxol  on  bssi 

boe:izisbms  ad  -^BSii   isiaetlo  e,M  lo  ano  x^  Bihi  oi  bsti^tsii  fl»»cf  bad  \Bdi 

ledBLli  txis'iollll)  in  feectB-acsqea  fie-sd  bad  asli^izq  odi  iiuii  lltialQlq  moil 

bed  iOiibnetBb  iodi   jcrneaisIcJ-cfse  x^i&qoiq  s  aoqn  feasrrss  b&d  x^dS  tedS 

aoli £ii iiJ^aoo  bhse  oi-    loxiq  •u-.ex  sno  n^^.riJ    caoin   10';   'I'lij^l^lq  bQiiaseb 

f 
cxifi  920^0  ©£(cr  ai  i£i±&lqmoo  &dS  b&irt  ^  icAS   {il  bsu^l^  TiijniBlq  ba& 

^ul  X'3t^^'^^'^  ^o  ^i^^  3,Btnab   i&'^lbeeoonq  sdi  al  lltiat&Lq  beiasasiqei 

£ii&iiLoo  cfori  bib  e&it>sb  bosoqo'iq  odi  isdi^  J-es^oiq  3  Si&m  "I'i iiat^lq  ,^£^I 

esiosi  ofl  ^adJ'  aAjjtjs  -^xeiJ-noo  ©di"-  no  ^ucf  ^aeid^iaq  edi  lo  E;}-neinssT83  9£i;t 

aldJ-  x^  bf^zaqoiq  saw  £»ei09i;  siIJ  SxisLi  baa  Jag-iidqeiq  aaiJ-  d-iul;?  iB  znw 

Tll3a.lt.lq  Ssdi   (i&J-*£fii  eottovib  Li^a  xio  anliaexl  edd"  'IbUss  ex^b  x^nnojct^ 

ioolls  aflttoE   9ri;^  oj  iasEf-sis^  JDiio  lus  bsriOBSi  fijaxl  aeid-isq  sricf  issii   {ia&m 

-(jd-ieaoiq  sxiJ-  bsseiioaifc  isvsn  ari  d'^ii    isolllo  eM  oJ   sxiliaoo  snol©^ 

Xsnid"  ;tj&rfflr  eaimi^i&b  oi  dq»sx&  szedi  Jo  led'JtB  dtJbr  jn&iaeeiss  iaeaLeliies 

fens  Qiss'idi  bo^ellj^  &di  lo  sa£»sIwoia2i  cai  asri  Sit  ^sxl;^   inoqx;  5o»^3j3  bod 

9Viian  has  ©ala'i  &&  z&ia&b   j'i'j.ictnJtelq  od"  ©bsa  snoWs^txioesiqei  b«a9ll« 

lave  an  itsxicr  aol:;li'?q  a^'y.'yJLial&lq  lo  ^  rfq^aasTtiq  al  uoLi&^&IlA  BdS 

saneojtX  aiQVai  00^$  Bd-  isaii  S6s"  cXuov/  tui  cfaxxj  llJt^xLUIq  blo^t 

xiolji^oxffed  bas  ^ioqqxf&  ,id'iji&  ^'jdXIxIq  exU  ao  Snaq&  gi<U  XMtoa  ad^  ^"Xoaom 

■galdix^^  "^i^e  J  on  bluarie  eda  ied;}  btm  ^ajolrfainfi'l  fcx:^  &inilaijilL  edi  baa 

©c^siscflXsf)  is  dl  Golcfii3©XX3  iloija  ctaxiJ-  a^se  "  {xnoaxiaei  led  al  smdi  Suods 

J-tiialedq  i&di   jjnici  dita  bjni  levta  sisw  aflolJseieTnot)  xJoxra  luis  sjtX 

i-idi  mhi  bloi  otla  isdi  \Bbam  iafi[  ic^  ;tii©<ae'9iS'S  siuw   I>ood^aiei)£ixf  xXXj/1 

c^li;oo  xieqo  ni  rtd'BO  loJ&ixxj  fcna  smse  e>di  oi  fes&ia^s  fjas  fcoo^eisJbxix;  aria 

-0j8'leJ:cJ'*>a  bOii  lo  ioJtbri^iJaioiijKiJ  %s>d  oJ  f>fi»lli JascT  Sixlasail  lo  ■^6^  sdi  m- 
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tion  with  the  terms  thereof.  The  answer  admits  the  allegations 
contained  In  paragraph  10  of  the  petition;  denies  that  he  ever  had 
any  conversation  with  plaintiff  in  regard  to  the  matters  alleged  In 
paragraph  11  of  the  petition;  states  that  prior  to  the  decree  and 
after  payment  of  the  $300  plaintiff  called  him  on  the  telephone  and 
said  she  would  like  to  get  from  defendant  a  certain  oil  he&ter;  that 
he  Informed  her  that  she  had  made  her  own  property  settlement  and 
was  bound  thereby  and  there  was  nothing  he  could  do  for  her;  that  bs 
"denies  as  false,  iintrue  and  slanderous  any  and  all  statements  that 
he  did  anything  to  mislead,  deprive  or  cheat  the  plaintiff  of  her 
property  rights  and  on  the  contrary  says  she  was  fully,  properly  and 
truly  advised  as  to  her  rights  and  at  all  times  fully  understood 
her  agreement," 

Plaintiff's  petition  and  the  answers  thereto  were  referred 
to  a  special  commissioner  to  take  testimony,  make  findings,  and  report 
his  findings  and  recommendations  to  the  court.  The  order  of  reference 
provided:  ••♦  *  *  that  the  costs  of  tMs  reference  are  hereby  taxed 
against  the  plaintiff."  Plaintiff  bitterly  complains  of  the  action 
of  the  trial  court  in  taxing  the  costs  of  the  reference  against  her, 
in  advance  of  the  hearing,  and  although  we  tlalnk  the  court's  action  in 
that  regard  was  not  warranted,  we  do  not  find  that  plaintiff  made  any 
objection  to  that  part  of  the  order  at  the  time  it  was  entered. 

Ifhether  or  not  the  special  commissioner  was  a  lawyer  does  not 
appear  from  the  record.  No  transcript  ^f  the  evidence  was  filed,  Th« 
special  commissioner  made  a  vory  short,  unsatisfactory  summary  of  the 
evidence  of  the  witnesses  who  testified  before  him.  His  conclusions 
and  recommendations  were  as  follows: 

"A, 

"That  the  agreement  that  William  J.  Gleason  drew  and  which 
the  parties  signed  was  the  only  agreement  that  they  represented  to 
Mr.  Gleason  they  had  ever  entered  into, 

•That  llrs,  L&ita  has  actually  expended  the  sum  of  Eight 
Hundred  Eighty  Six  Dollars  and  Seventy  Cents  for  the  support  of  the 


c^aiiJ  acTxiSfliai^ja^s  XXs  feos  x^w  ax;oi:9i)njsXs  isfijj  »J3^o^/«;  ^a«Xjsl  Si:  asjtast" 

Tcsd  to  1^.Xja^Xq  otii  isi»£i9  ~o  ©rl'iqyb  ^c^^Iota  oi  '^tUd.'%aa  bib  ed 

tsi&  xXi^ijoiq  ^xllij-^  asw  wlB  aX'^s  %i«'i}sloo  dd«t  no  fefiis  a;trfti:'i  x>^'i»qo^q 

bOQiz'ifybojj  xLLsJl  aafalj  XXb  v+t.  Mfi  a;trfsX'x  io£i  o<J  as  boalvba  xX^^^ 

i>9tii6)T:9i  o'lm  ois'isiU   easwsxis  afii  has  n.oXiUot.i  a'lllJixlsX'i 

aoUo£.  &^i  1o  nulzl^aeso  ^l'i9i^±cl  I'lXjjalsX^i     ".lll^JaloIq  adcT  ;teaXsafl 

.i  noxisj^  .^di  JtriiriJ"  ©w  li^iJoxiciX^  mjs  ,snlxs9il  oi-j  lo  93ajBvb.3  ill 

Xxi«  9i;aa  t'Xl'i&t^Lq  ;t3dJ  toil  Jon  &t  sv-   jfeadTDa-nuiw  ;?oa  auw  biuiu&*  i&d:i 

Cox:  £  .'o»^  isx^'jsX  jS  .'-saXsjaoa  XsxDeqa  aa;!'  Jon  lo  ledisiM 

ailT     •JboXn  e^;'.^  ©V-,  J-  lo  ^qltsiiiiS'i^  oil     .ij^ioos^  9di  iaarrl  isaqqij 

9ilJ  lo  x'iJEiSCKTe  x's.oS&ii.'iil.S3^tw  ,;J'aoiia  xis>v  a  ^jua  ieaol&&immoo  Ijsla^qs 
exiolarXcaoo  /iiu     ^jaJji  ^lolacf  5*,^JtliJ»9;t  cacbr  assaenjirw  Bili  lo  9»n9i»J:v© 

sswoIXol  Sii  9^©w  8nai:fBf)iis;faHoo>!?i  £)£(a 
.A" 
dsliiV  baa  veib  iictB^lO   ,T,  asilXii.'  ^axiJ  wtaeiaasisa  siic^  ijsflT" 

,oJril  be'i-9:in^  leve  bsiri  x«iic^  noeseXB   ,iM 
JxiSia  lo  itt/a  add-  fc©£)xioqx©  \lltiiii9a  eaii  b^1«J  .b^M  ^^sriT*' 
\       8rf^  lo  ;tioqq«E  fl»xl;t  lol  ac^ixsO  x^ae-v^Q  ba&  eiaXXoli  xia  x^^^riglS  betbasM 
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mlnor  clilld  of  the  parties  hereto.  That  Mr.  Laita  has  given  her 
Two  Hundred  Twenty  Dollars  to  apply  against  that  sum.  That  It 
would  be  inequitable  for  Iriim  not  to  support  his  child  and  that  he 
should  reimburse  her  to  the  extent  of  Six  Hundred  Sixty  Six  Dollars 
and  Seventy  Cents  for  moneys  expended, 

"C, 

"That  he  should  pay  her  the  sum  of  Fifty  Dollars  per  month 
for  the  care,  support  and  maintenance  of  the  minor  child  of  the 
parties  hereto,  nunc  pro  tunc  as  of  iiarch  1,  1939, 

"D, 

"That  there  was  no  basis  or  reason  for  Lrs.  Laita  releasing 
any  claims  for  dower,  alimony  and  solicitor's  fees  for  the  promise 
of  Mr.  Laita  to  support  their  child.  That  Mr,  Laita  was  bound  by 
law  to  support  his  ciiild  and  that  the  Three  Hundred  Dollars  which 
he  gave  her  for  the  first  year's  support  was  moneys  that  he  had 
promised  her  for  a  tavern  license  and  should  be  regarded  in  lieu  of 
alimony,  dower,  and  solicitor's  fees. 

"RECO^BI^DATIOKS, 

"First:  I,  therefore,  recommend  that  Walter  Laita  be 

ordered  and  directed  to  pay  to  Sopliia  Laita  the  sum  of  Six  Hundred 

Sixty  Six  Dollars  and  Seventy  Cents,  being  the  balance  due  her  for 

moneys  expended  in  belialf  of  *  *  *  the  minor  child  of  the  parties 

hereto.  That  the  said  sum  be  paid  by  kr.  Laita  to  Lxs.  Laita  in 

such  ajiiounts  as  may  be  determined  by  the  court  to  be  reasonable. 

"Second:  I  also  recommend  that  Walter  Laita  be  ordered 
Laita 
and  directed  to  pay  to  Sophia/the  sua  of  Fifty  Dollars  per  month 

for  the  support  and  care  of  their  child  ^"^  ^  *   said  payments  to 
comi£.ence  as  of  karch  1,  1939,  and  to  be  made  on  the  first  day  of 
each  month  thereafter, 

"Third:  I  further  recommend  that  the  court  find  that  the 
sum  of  Three  Hundred  Dollars  paid  by  Walter  Laita  to  Sophia  LalU 
was  in  lieu  of  and  in  settlement  of  all  claims  for  alimony,  dower 
and  solicitor's  fees. 


arf  J-firf;?  bns  Mtrio  3JbI  iioqqisa  o:    jori  .iilri  -lol  :Oj.a.:.o  xjj,  sal  ©d  blx/ow 

.0" 

jnoEi  loq  aiisIIoG  y^'I-^'^  '^o  fla/E   aiiJ-  la^rf  x«<?  Blirorie   ari  cfisriT" 

8«i8B?;Is'i  B^iflJ   ,aiM  it1  CKJSiis'i  lo  si&ad  on  eis.?  sicil;;   :fi-.rf-'" 

•■JtfflOiq  arid-  lol.  aV«1:  a»i6^ioHo8  Bfiii  x^omils  ^i&ifob  ic'i  aatx 

•^«f  fextj:/o<^  saw  B^lflJ   .iM  isriT     .Jbliilo  ilari;^  d-ioqqiJs  o^  b;Mj3J   .'a-i  lo 

doJJi^  si&lloC  beifji'iwH  sarufT  ed^  iadi  bsi&  blldo  sld  iioqqsjt  o;f  v&l 

ks..d  ed  Snd:Sf  2i;enOfii  saw  Jio^qtsB^  &*ibbx  iaill  '-A2  -lol  led  svaj  exl 

'..0  x.':l.l  Al  be&i&2^i  ed  bSJuods  has,  9&afioll  nt&v^  .'^d  bBzhiotq 

^Ol  isif  oj:;£)  Qonalscf  ©rid   sislsd  ^a;txi80  ^^nsvsC  bru  eiJsIIoQ  xia  x^xlS 

•  dl^i^q  adJ-  lo  bliiio  icuilw  srf^  *  *  *  i©  lljsried  n±  babnsqxe  axonoia 

fl-t  aci'ljSi!  ,31.1  \di  btsjq  ad  ia;a  J&isa  sdi  i&t^^     ^ocfsisui 

.ioaasn  ©cl  oc    J-^KOi;  talo'  xd  fesnlcrasd'©!)  ©d  "^aia  a^  zd'ixwciujs  ilox/a 

^■.  .-^vo  dd  B^lBu  Tcoi^XjaV.'  ;faricf  bneiMJOoei  oaJLs  I     »f)iioo9fci" 

6;tJt6J 
ditiOB.  i©q  aijeiloQ  x^'i-i^*^  "io  wsss.   9di\&ldqG'c  oi  x&q  oi  bBiosilb  bs:L& 

oi   eJissiaxsq  bl&s,  *  *  *  bLldo  ilm'J   lo  sibo  bna  d^ioqquE   arf;^  tol 

Uo  xob  iz'iLI  QfU  no  »bBja  »q  oct  Jdhs   »?t^-f-   «I  doia:^  lo  a^  asnsiaiaoo 

,'i9;Jl39'iefid-  lid^noin  iloae 

fi;ti&i  jsliiqoa  oc?  s;tli6J  led-Xis^  X^f  £»JUq  a'XfilloQ  bsiJbniJH  soirfl  lo  £U>'2 
u«wfof)  ^x^toflLtls  lol  •ii&iisii^  lis.  lo  idQmQlii&e.  ai  bsi&  lo  x;olI  nl  s-^w 

.B'jol  e»io;MolIoe  bixa 
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"Fourth;   I  further  recommend  that  the  decree  heretofore 
entered  on  January  3I,  1939,  be  confirmed  in  all  other  respects  not 
heretofore  noted  here," 

Both  parties  filed  objections  to  the  report,  and  thereafter 
the  commissioner  filed  the  following  supplemental  report: 

"(1)  I  find  as  a  matter  of  fact  that  Attorney  Gleason  drew 
the  written  contract  set  forth  in  defendant's  answer,  dated  the  l6th 
day  of  January  1939#  as  iiir.  Laita  directed  and  was  never  at  any  time 
asked  by  Mrs,  Laita  to  include  any  provisions  for  the  payment  to  her 
of  either  $300  to  buy  a  tavern  license  or  a  certain  amount  to  reimburse 
her  for  expenditures  previously  made  by  her  in  educating  the  minor  son, 

w(2)  -5^  *  *  that  Attorney  Gleason  acted  in  perfect  good  faith, 
with  no  knowledge  of  any  extraneous  agreements  and  served  his  client, 
Sophia  Y,  Laita,  according  to  the  facts  she  related  to  iiim  sJid  to  the 
best  of  his  ability, 

"(3)  ■«•■}<-*  that  sometime  during  preliminary  negotiations 
prior  to  the  execution  of  the  v/ritten  agreement  between  the  parties  and 
prior  to  the  hearing  in  the  Divorce  Court,  the  husband  promised  to  pay 
to  the  wife  $300  for  the  purpose  of  providing  her  with  tiie  fimds 
necessary  to  purchase  a  tavern  license, 

"(4)  *  *  *   that  petitioner  has  expended  $886.70  *  *  *  from 
September,  1937,  to  January,  1939,  for  the  education  and  support  of 
their  minor  child  and  of  tliis  amount  $220  v/as  paid  to  her  by  defendant. 

"(5)  »  *  «  that  the  v/ritten  agreement  did  not  provide  for 
payment  to  plaintiff  of  any  sums  pr3Vioualy  paid  by  her  for  child 
support  and  education, 

"(6)  *  *  *  that  the  oral  promise  made  by  defendant  to  plain- 
tiff to  provide  her  with  $300  to  purchase  a  tavern  license  was  at  « 
date  prior  to  the  written  agreement  executed  by  plaintiff  on  January 

16,  1939. 

••(7)  ♦  ♦  *  tliat  petitioner,  oophia  Y.  Laita,  can  read  and 

write  the  English  language,  that  she  had  full  opportunity  to  read 
the  contract,  that  it  was  signed  in  the  office  of  Willlaa  J,  Gleason 
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ioa  a;to9q3oi  riwi^fo  Ilii  fli  botditlaoo  ed  t?£^I  ^IC  '^tsKnAL  no  JbsiacTna 

**,»'x«ii  bsd-on  eioloi snsil 

ws'iij  noaaslv  x®^*io-^*>^  ^^^  ^^-'^l  lo  -xect^f-OM  js  33  bnll  I     (I)" 

tjndiio  sirl  fiev'iss  bn.ji  ed'nsmae'iS-S  BKoaajsiEd'xa  t^^a  lo  sgfeslwofcri  on  ditv 
Qili  oJ  b£L^  ritx-L  o^  b©^Bl3i  orie   ^iosl  a/lit  o;?  sfilJBiecoa   ,j8j1j5J   .Y  jalrfqoa 

."^^tilldii  aJW  lo  d-asd 

\;jBq  oi  beeiitionq  f*m>dajL;xi  9iU    ^J-ifoO  f^o-iovlQ  ©rict-  ni:  s^ii-.srl  erfcf  oi  loliq 
afiral  edi'  itt^iw  isrl  §nl&ivoT:q  lo  saogTUrq  ®rf:t  10I  Q0£$  9lJ:w  9i{:t  oct 

laoil  ■«■  *  «  0S\oB8$  fjefcnsqx®  a.ail  isfioicflidq  j-jaxl^  *  ♦  ♦     (^)»» 
lo  dnoqq;.'S  bn*  noJtJsSifJbe  s/fct   •sel  t^C^I   <Y'J«iJxifl^  oi^   t^£^I   trrsdmSv^qsa 
.cfiifi6n9lsf>  x<^  leri  o.^  blsq  aisw  OSS$  ^asfoaiB  alxK?  lo  bfi.3  bllfio  lonis  ^isff:,^ 
tot  ftJbivoiq  ioQ  bit  Jxismesigs  ftecTcfl-jw  adcf  *^;J  *  *  «     (^)« 

hlMa  10I  'x-Jjci  vd  Bisq  Ylf;0olve*iq  sefu/3  TCrt.e  lo  I'U^iiiisIq  o;f  ^Jneo^sq 

.noWsoirb©  fens  ^loqqoa 
~xii3.Cci  oJ  :^fujf>iial©b  x«(  efcaxa  ©aico'iq  Ibio  s-rf:?  :Jad;^  *  *  *     (^)» 

£  cfc  a«w  ©aneoll  niovB:f  a  oariXi^Tuq  oJ-  00£|.  li^jtw  ltd  eJbivoiq  o:t  111;*- 
XnaxxTioL  £10  llIo-GlBlq  x<^  bs^fijo&xs  iaemsstz,B  nQtiliv  <>r{^  o.^  ioJ:T:q  9i&b 
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In  th«  absence  of  defendant;  that  she  signed  It  with  full  knov.l«<ii 
of  its  contents. 

•*(8)  »  *  ♦  that  defendant  does  not  operate  a  tavern  at  38OO 
South  UBillace  Street  and  that  his  only  source  of  revenue  at  the  present 
time  Is  $80  a  month  which  he  derives  from  a  two-story  building  owned 
by  him  at  6IOI  South  State  Street;  tnat  his  interest  in  said  tavern 
was  sold  by  him  in  February,  1939, 

"(9)  *  *  *  that  the  testimony  given  upon  the  he:^rings  before 
me,  regarding  the  terms  of  the  agreement  between  plaintiff  and  defend- 
ant, is  in  direct  contradiction  to  both  her  testimony,  as  contained 
in  the  written  transcript,  before  the  coxirt  and  the  express  terms  of 
the  written  agreement, 

"Prom  an  examination  of  the  evidence  submitted  to  me  and 
objections  filed  by  attorneys  for  respondent,  I  hereby  refuse  the 
following  findings: 

••(l)  1  find  as  a  matter  of  fact  that  the  $300  which  was 
paid  to  petitioner  was  not  pursuant  to  any  oral  promise  to  buy  her  a 
license,  but  was  instead  pursuant  to  the  written  contract  as  support 
money  for  the  minor  cliild. 

••(2)  *  *  *  that  the  wife  never  complained  either  to  Mr. 
Gleason  or  to  her  husband  that  either  the  $300  license  obligation  or 
the  alleged  promise  to  reimburse  her  for  funds  expended  in  the 
education  of  the  son  were  excluded  from  the  viTitten  contract, 

«(3)  «  *  *  that  plaintiff's  charge  that  v.alter  Laita  told 
petitioner  that  if  she  didn't  sign  said  contract  her  body  would  be 
found  in  the  lake,  is  not  supported  by  the  evidence. 

"(4)  *  *  *  that  defendant  did  not  at  any  time  promise  to 
reimburse  plaintiff  for  expenditures  she  made  before  the  filing  of 
the  suit  herein  for  the  support  and  education  of  the  child  *  *  *, 

"From  an  examination  of  the  evidence  submitted  to  me  and 
objections  filed  by  the  attorneys  for  respondent,  1  hereby  conclude 
AS  followst 

"(1)  I  conclude  as  a  matter  of  law  that  this  matter  wai 
referred  to  me  for  the  sole  purpose  of  determining  the  issues 


Ow^  _  ...-.,.>    „  ......  .....  ..,   ......^.......  ....... 

V-  jBl  attri  xd  fcXoe  8«v 
His  9'io'iS'U  t^^lioaosi^^  ri»^*lTv'. 

ft«3f  iio.t^  00^1  sei^  #ju^  S9a1  te  ic*4^«fti  a  «a  ball  i 

tswollol  a A 
e^vr  79^;tAia  aiit.  -i^jijui  a  ea  9ibx;Ioxioo  I     (I)" 
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presented  lay  the  petition  to  amend  the  deoree  and  the  answer  fll«d 

thereto. 

n(2)  *  *  *  that  the  allegation  in  the  petition  •Yoiir 
petitioner  further  states  that  because  of  the  defendant's  fraudulent 
promises  and  the  assurances  of  William  J,  Gleason  whom  he  secured  to 
act  as  her  attorney,  she  was  misled,  deprived  and  clieated  of  her 
property  rights  and  proper  allowance  for  the  care,  support  and 
educctlon  of  the  minor  child  of  the  parties;  •  is  unsupported  by  tha 
evidence , 

"(3)  *  ♦  ♦  that  where  plaintiff  has  impeachod  her  owi 
testimony  by  testifying  one  way  before  the  court  and  another  way 
before  me  as  Special  Commissioner  that  such  a  variance  sho^old  be 
considered  in  weighing  the  credibility  of  the  witness, 

"Prom  an  examination  of  the  evidence  submitted  to  me  and 
objections  filed  by  the  attorneys  for  respondent,  I  heveby  refuse 
the  following  conclusions  of  laws 

"(1)  I  conclude  as  a  matter  of  law,  based  upon  the  findings 
of  fact  on  connection  herewith  that  the  husband  and  wife  entered  into 
a  certain  written  contract  dated  January  16,  1939#  as  set  forth  in  the 
answer  of  '.".'alter  Laita  and  tliat  no  fraud,  coercion,  misrepresentation 
or  unfair  advantage  was  practiced  by  defendant  to  induce  plain-ciff  to 
enter  into  said  contract, 

"(2)  «  *  *•  that  the  preliminary  oral  promise  to  glTe 
plaintiff  $300  for  a  tavern  license  was  abrogated  by  the  subsequent 
written  agreement, 

"(3)  *  ♦  ♦  that  where  the  court,  having  heard  plaintiff's 
testimony  and  having  knowledge  of  the  facts  approved  the  terms  of  the 
written  agreement,  I  have  no  right  to  recommend  the  substitution  of 
a  different  agreement  than  the  one  executed  by  the  parties,  merely 
because  I  believe  such  agreement  to  be  ine.; ui table ♦ 

"(4)  ♦  ♦  *  that  the  decree  for  divorce  heretofore  entered 
by  the  Court  and  especially  that  portion  relating  to  property  rir;hts 
should  remain  in  status  quo» 

"I  further  conclude  that  some  time  prior  to  the  dc.te  that 
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belli  isweriB  edi  fenjB  ©©loen  ©xi^t  JbnaraB  o;^  aotilSoq  etW  "^(f  fcs^faeaeiq 

o;t  bsTuaoea   sxi  aoilv/  itoaseiy  ,t  ouiiLliiW  lo  aeanBTU/eaa  sriJt  brij:,  aeelxaoiq 

ttstri  lo  £>edaaiIo  baa  bfavtiqf^t  ^beXsJtai  aisw  »riB   ^x^J^'JO^^s  "^^^  a«  ^o* 

bus  JioqqjLis   ^O'luo  exij  lol  «mmx«woXIs  isquiq  bxia  eJ^xlsii  x:ti9qo«tq 

Oil:}  yd  f):od'::oi.aj7iiii:;  ax    '  jritx^'iiiu   '-»dj    lo  Llldo  •ioril;a  ^di  lo  xiolCfiiOl/fc* 

9cf  £iIi?o£i8   9j>rj'aii;fiv  £  xloi,e  ^sn^t  nsxioiaaliiiflwO  Xslosqa  &&  ©la  sTcoled 

aSiilP-3  XcJ?'  esi  I    ^JxioDfloqasi  nol  sxeaio^jia  sdi  xd  heli.!  anolioeldo 

i^iii  'io  aaoizsjloiioo  anxvoIXol  sxiJ 
e8Hxi«£5±'i  sflj  noqi;  i>9«ujc(  ^waX  ^o  loJjBai  i»  es  ©ci/Xoxioo  I  (X)" 
^ai  b9ieia9  9lm  bas  basid&yii  mi^  d^fid^  iL^tv&'i&d  noiioiiuioo  ao  ioal  lo 
9dJ  at  dSiol  j©£  SiS  t^6^-t  %ol  X'^^^J^^^  beisib  ioaiilaoo  nsJ'^lTiV  aliiiieo  b 
aoJLi&iae9®i<lB'L^}M  ^oolaaaoo  ^Jaai^-xl  on  imii  ba.^  &iloJ.  isjIb'.!  lo  newana 
of  llXJnX^q  saiiiixjl  ocf  oii.ii>aal«sb  x<i  fes9l:;tQ*aq  a^v;  s^&iimvb&  ^ilBlau  10 

,ioBi3aoo  bifiE  oJ"xil  nscfna 
uvx'i   uo    -u..i^:wis,  i.«iy   \.-i..vi.jjixX«iq   sjci^  iBriJ  -^  *  *      (S)" 
iaBSJ^&zdua  Slid'  x^  ije;tis8ona'd  bbw  a^;no»XX  ai©vjs;t  s  10I  00£$  lll^nliiXa 

a » llicfnljaXq  biaeni  ijuXvjiii   ^d^-iiioo  odJ  ©isifw  -Jl^i  (£.)♦♦ 

Mlif  lo  affile;^  sri^  Ajs-voiqqi,  sJasl  ©fW  lo  ©3JbsX*'0£Ct  giUvi^  l>njs  Xi^oml^aecr 

lo  floi^jj-l^r.cfi/s  tixW  basmaiDosn  0^  ;^ilaxi  on  ov&d  I   ^cJ-n9CK>©i3jB  xisJstliw 

Xl-v'it'ii  ^^i'iJ-'i.cc;  yilJ  x<^  f>fe»d'i;oox©  ono  aifc}-  nadd'  cfasiaesisa  d'Xiaio'ilXb  » 

^.lduitsjj,>9al  9d  oi  iaMeLsei:^&  dove,  srollsd  I  oauBoed 

t9i9Jii3  9z.o10JoiB£i  eoiovlb  -xol  08n39i>  ari^  ismiii  *  *  »     (■^)" 

tisi:sl'i  xd-isqoiq  Qi   lai^nioi  flol^Trtoq  c^sriJ  xXIisiosqe©  bn*  d-ii/oO  sil^t  \d 

»y;  v^  ra  nXiiias'i  bXi^ori* 

isidi   9d-.sii  affcJ-   cc   •xoJ.'ic   saixJ    aiaoE  iit.^IJ-   r  •    iij-xtil  I" 
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Mr,  and  Mrs.  Lalta  visited  the  office  of  Mr.  Gleason,  they  had  entered 
Into  an  agreement  to  settle  their  property  rights.  That  said  agreement 
was  different  to  the  written  agreement  which  they  eventually  signed. 
However,  It  was  never  their  intention  tliat  the  written  agreement  should 
supersede  their  verbal  agreement. 

"The  Special  Comndssioner  has  considered  the  other  objections 
heretofore  filed  by  petitioner  and  respondent  and  amends  the  same  and 
files  the  said  objections  with  this  report," 

Thereafter  the  trial  court  entered  an  order  allowing  defend- 
ant's objections  to  stand  as  exceptions  and  allowed  defendant  to  file 
the  following  motion: 

M  «  ♦  ♦  defendant  *  *  *  moves  the  Court  to  dismiss  the  afore- 
said petition  of  Sophlg  Y.  Lalta,  upon  the  following  grounds: 

•*1»  That  the  decree  herein,  respecting  custody  of  the  child, 
the  amount  to  be  paid  by  defendant  for  child's  support,  waiver  •f 
alimony  and  waiver  of  dower  and  other  property  rights  or  claims,  was 
entered  by  agreement  between  the  parties,  and  those  portions  of  the 
decree  constitute  a  consent  decree.  As  such  consent  decree  In  these 
particulars,  plaintiff  [defendant]  contends  that  the  decree  is  not 
subject  to  review,  rehearing  or  modification  in  this  cause  by  petition 
of  either  party,  or  otherwise,  but  that  the  decree  and  the  agreement 
of  the  parties  can  only  be  attacked  by  an  original  bill  in  e  ,uity  in  the 
nature  of  a  bill  of  revlev/,  upon  such  allegations  and  proof  as  would 
Justify  setting  aside  the  decree  herein,  or  the  written  agreement  entered 
into  by  and  betwe'=.n  the  parties, 

"2,  That  entirely  aside  from  the  fact  as  contended  by  defend- 
ant, that  this  Court  cannot  modify  the  decree  herein  or  alter  or  vacate 
the  written  contract  of  the  parties  hereto  upon  the  petition  of  plaintiff 
herein,  it  appears  from  the  report  of  John  J,  Devery,  Special  Commission- 
er, that  plaintiff's  allegations  of  fraud  are  unsupported  by  the  evi- 
dence; that  she  executed  a  certt^in  written  agreement,  the  terms  of 
which  were  mentioned  in  the  decree  herein,  that  she  testified  in  open 
Court  that  this  agreement  was  the  agreement  which  she  had  execute  ,  and 
that  It  was  satisfactory  to  her;  that  the  Special  CoBmissioner's  report 


hna  aaiaa  esli   ei3£is>as£  ln&  iaebsioqcs'-i  baB  ieaol:i£i9q  x^  beXil  »io1o:^eT[9rf 

motioM  sniwoXiol  eilt 

-•eioi-.>   i)iij   aEXiiiaip   oj   J':i;o;j  ax^j   :..-:■.  •-  ja-icnol^F)  «  »  ■»  « 

^blliio  ©iid"  lo  -^fcoieno  sclcfasqe©!  ^£it®i»ti  &oi9»b  &£iS  jsrlT     ♦I" 

lo  isvijiw  ^J^ioqqua  a'foliii.0  lol  ifaabs.ol&b  x<^  bksq,  9d  ©^  iru/eyEas  fid^ 
aaw  ^smiiiio  10  8,iri-^ii  xiioqoT^i  isxljo  bjxa  'iswof)  lo  ^isvisvr  fcxLs  xnciBilfi 

©asiiJ-  Ai  9sii03i>  J'ii^aaoc  xi^ue  eA     . assise!)  iissanoo  s  d;J-i':flJ2iio!>  9&ioeb 

ioa  si  9sn»^i>  add-  i&iii  ^basiojov  linBbasJob']  llWnialq  ^aiBlx/oWiBq 

notili&q  x^  aauBO  exxicr  ax  aviiiii^rilbom.  10  anxxsaxlsi  ^wslvsi  o:t  iooliSus 

iaesa^ei^B  mii  &xie  e»oio©b  ^iH  i^dJi  iL-4  ^©eiwrisri^o  10  ^xiiBq  ioiiil&  lo 

sxicf  nl  XJlv^.B  al  Hid  limigxio  xis  x^  b^'iloxiiiz  scf  .yino  rxso  eali-isq  edi  to 

bSjJOK!!  83  loo'iq  tjia  arroicJ-as^i-Xs  ilojja  aoqif  ^irsive-x  lo  Hid  a  lo  eissisn 

.aslcf'isq  sri^  nra;fj9cf  ba&  xd  oixii 

-5£i9l9fj  x<^  bobn&iaoQ  as  ctaol  fcric^  flfortl  sbiac  ^Istid-xi:©  *bxIT     .S" 

9;t33jBV  10  i©d^I*j  10  rtlaaed  ««'io©Jb  af(:t  Tjlii^oa  d'oruiiio  d^iiroO  aid^  iad^   ^drm 

il±j  alaXq  lo  noiJiJaq  eiis  aoqju  o^i^ied  asWisq  sui^  lo  So&'iSnoQ  aBitt'Ot  odi 

-aolazmmoO  iBlooqo  ^xiqv&Q,  ,1  xidoX.  lo  iioq,Bi  crfo  noil  eissqqjs  Jl  ^al&iBd 

-xvs  QdJ  x^  bocfioqqxrBiUJ  &is  Jbix^nl  lo  enoX;tjs'^f'XX£  a  •  I'iXd-nX^Xq  indS   ^is 

1©  exaiei  ddj    ,;rxi©iB©si3B  xi©;t:ti'nf  ai£^^«o  js     o^txroexs  erle  c^edj-   jeaaeb 

asqo  £ii  bol'tlieei  edz  ;('&cl;t  ^nXaisit  »»^o«f)  ari;t  xil  beaoliaw  «i©w  xfcixl-.v 

bim  ( .ccfwosxo  i)6xi  9xie  xioxilw  ctxisxaoaigfi  s>fi^  ««*  :?a9c:c e-i^jt:  sXri;?  ctaricf  J^ro/oO 

d-iOQ©!  8»isxiole2±(2flK>o  Xijxiaqci  edi  isM   in&d  o^  \-io:icj.;'i^li&a  asw  ;H  :f.^i;^ 
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herein  finds  that  she  signed  said  agreement  with  full  kjiovyledge  of 

Its  contents," 

It  will  be  noted  that  defendant's  answer  to  plaintiff's 
petition  contested  the  petition  solely  upon  the  merits  and  that  it 
was  not  until  a  report,  adverse  to  him,  w^s  filed  thot  the  point  was 
raised  by  him  that  the  decree,  in  so  far  as  it  affected  the  property 
rights,  etc.,  of  the  parties,  could  only  be  attacked  by  an  original 
bill  in  equity  in  the  nature  of  a  bill  of  review.  It  is  clear  that 
the  point  was  an  afterthought. 

Plaintiff  thereupon  filed  a  petition  for  a  change  of  venot 
frcai  the  trial  court,  vfhich  petition  was  denied.  The  trial  court 
then,  upon  motion  of  defendant,  entered  the  following  order: 

"This  cause  coming  on  to  be  heard  upon  exceptions  to  the 

Report  of  the  Special  Commissioner  and  the  motion  of  defendant  to 

dismiss  the  plaintiff's  petition  to  vacate  and  modify  the  decree 

herein;  the  parties  being  represented  by  counsel  who  are  present  in 

court,  and  the  court  heretofore  having  heard  the  arguments  of  counsel 

and  being  advised  in  the  premises  and  having  jurisdiction  of  the  partlei 

and  of  the  subject  matter; 

adjudged  ,  ^. 

•♦It  is  orderedj^nd  decreed  that  the  defendant's  exceptions  to 

the  Special  Comnissioner's  Report  are  sustained;  and  the  petition  of 

plaintiff  to  vacate  and  modify  the  decree  heretofore  entered  herein 

be  and  it  is  hereby  overruled  and  dismissed  *  ♦  ♦," 

Plaintiff  contends  that  "the  court  erred  in  sustaining  the 
defendant's  motion  to  dismiss;"  that  "the  court  erred  in  sustaining 
the  defendant's  exceptions  to  the  Commissioner's  report;"  and  "th* 
court  erred  in  failing  to  confirm  the  Commissioner's  report  and  enter 
a  decree  in  accordance  therewith," 

As  we  have  heretofore  stated,  the  evidence  heard  by  the 
special  commissioner  was  not  preserved  by  a  transcript  of  the  evidence, 
and  the  only  knowledge  the  trial  court  had  as  to  the  facts  he  gained 
from  the  report.  It  is  stated  that  a  transcript  of  the  evidence  would 
take  up  400  or  500  typewritten  pages.  The  special  comndssioner's 


8BW  ;tiiloq  srW  :^ajcW  belil  a  ,V7   ^ailsi  oj    ae-xsv&s   ^;^i0q9i  b  XWrUH  ion  bs» 
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Ki  J-Aea»iq  siij  culw  I©ani/oo  Yti  i)©;txi9as^q&i  B^itscf  esliisq  9£l&   {atf)iQ^ 
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lo  £tolcti:;^»Q  «li>   Mi,  {JbamlBCJ-aiJa  sib  i-soq^ii  a'^c^noiaalioanoO  Isio©q8  exlct 

xiiaiexi  fceiadii©  aiolodeisri  -seiosfc  &d&  x'^i-^oa  bus  scfsosv  o;t  lllJ-niBlc 

*',*■  ♦  *.b9K8J:fflalf)  feiirs  beluiisYo  xdeim  8i  ;tJ:  fina  ec 

atW  3aiiilsi«j:;e  ax  ijaiis  j-uroo  ari^t*'  d-jcrfd"  8bn©:fnoo  lll^nlsll 

gxiln XBCf ax;?,  xil  Jb&ii®  :tiiroo  ari^"  :jfmi:i  "jealfflelij  o^  noWoai  a ♦  JriBbnsleb 

'i»ifl®  ban  itoqoi  E'leaoiatiiataoO  9£i:^  arailnos  oj   sniljtsl  ni  bsiii©  ctii/oe 

"  ,d:thf9'XBdS  BsasbioocB  at  e^toeb  b 

ed^  \d  b'mod  soaefclve  ed:^   ^f>©it.;ta  9iolLQt9iQd  svaxf  sw  eA 

^&Cit$&biv  erl:r  lo  d'qliosns^cf  b  xd  fcsvisaerrq  vton  asw  lertoleaXtanoo  iMtosqe 

berxla'g  od  aiosl  ari;t  ocf  as  baxi  j-tuoo  Xsli;t  srlc^  ss&sIwQfDf  xliio  eri^t  fins 

bliiom  ©on9&i:v9  erfj  lo  :tq£ioefLepit  .<i  ^edi  b»^B&z  ai  al     .:^•Ioq©a  srI*  atoil 
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summary  of  the  evidence  and  his  conmenta  upon  the  same  take  up  less 
than  five  typewritten  pages.  The  dismissal  of  the  petition  cannot  b« 
Justified  upon  the  summary  of  the  evidence  filed  by  the  commissioner, 
nor  upon  his  findings  and  conclusions.  It  Is  evident  that  the  action 
of  the  trial  court  In  entering  the  order  appealed  froa  was  based  upon 
the  theory  of  law  advanced  by  defendant  In  his  motion  to  dismiss  the 
petition  of  plaintiff,  viz.,  that  "the  decree  and  the  agreement  of 
the  parties  can  only  be  attacked  by  an  original  bill  in  equity  In  tfas 
nature  of  a  bill  of  review."  Defendant  states  in  his  brief:  "It  was 
the  position  of  the  defendant  in  the  court  below  and  it  is  his  position 
here  that  the  decree,  in  so  far  as  It  related  to  the  custody  and  support 
of  the  child  and  the  property  rights  of  the  parties,  was  a  consent 
decree  and  could  only  be  modified  by  an  original  bill  in  the  natvire 
of  a  bill  of  review,"  In  the  Instant  case  the  decree  was  entered  on 
January  31,  1939,  and  plaintiff ♦s  petition  was  filed  twenty-seven 
days  thereafter.  The  statute  provides  (111.  Rev.  Stat,  1939,  ch.  110, 
par,  174-,  sec,  50):   "(7)  The  court  *  *  *  may  within  thirty  days  after 
the  entry  thereof  set  aside  any  judgment  or  decree  upon  good  cause 
shown  by  affidavit,  upon  such  terms  and  conditions  as  shall  be  reason- 
able," The  instant  petition  was  filed  while  the  trial  court  still 
had  full  control  of  the  decree.  Defendant  contends  that  the  statute 
does  not  apply  to  that  part  of  the  Instant  decree  that  relates  to 
alimony,  attorney's  fees,  dower,  homestead  and  property  rights.  This 
contention  is  without  merit  and  the  cases  cited  in  support  of  it  do 
not  apply.  In  Smith  v.  Smith.  334-  111.  370,  -  the  leading  case  citod 
by  defendant  in  support  of  his  position  -  the  decree  of  divorce  recited 
that  the  parties  "reached  an  agreement  regarding  the  question  of 
alimony  and  the  adjustment  of  property  rights  between  them,"  and  it 
was  decreed  that  the  defendant  do  certain  things,  in  accordance  with 
the  agreement.  The  decree  was  entered  on  Qci^9^ef'  ^.  1922.  and 
on  July  21^  1926.  the  complainant  filed  a  petition  for  a  modification 
of  the  decree,  alleging  fraud  in  procuring  her  agreement  to  the  consent 
decree.  The  Supreme  court  held  that  the  consent  part  of  the  decree 


^leaotcntMROo  odd-  x«^  f>©Ill  saaofciv®  3ri;f  lo  ^T^isHDue  «ric^  floqi;  fjsllld^ ajjt 
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was  binding  on  the  parties  unless  Induced  by  fraud,  but  that  if  tha 

consent  decree  was  procured  by  fraud  the  petition  for  a  modification 

of  the  decree  was  not  the  proper  method  to  obtain  relief  in  that 

proceeding.  That  case  has  no  application  to  the  Instant  petition, 

which  was  filed  ydthln  the  time  tiiat  the  trial  court  had  full  Jurii- 

diction  to  vacate  or  modify  the  decree.  King  v.  KinCf  290  111,  App. 

160  (decided  by  this  division  of  the  court),  has  no  application  to 

the  question  before  us.  The  same  may  be  said  as  to  several  other 

cases  cited  by  defendant. 

The  trial  court  erred  in  sustaining  defendant's  exceptions 

to  the  commissioner's  report  and  in  dismissing  the  petition  for  want 

of  equity.  The  decree  of  the  Superior  court  of  Cook  county  Is 

reversed,  and,  because  of  the  unsatisfactory,  inconsistent  nature 

of  the  special  commissioner's  report  and  the  lack  of  a  transcript 

of  the  evidence,  the  cause  is  remanded  for  a  new  trial  of  plaintiff's 

petition.  We  see  no  good  reason  why  the  trial  court  should  not 

hear  the  evidence  and  determine  the  merits  of  the  petition, 

DECRSE  REVERSED  AlfD  CAUSE  RSlilAIJDED 

FOR  A  NKiV  TRIAL  OF  PLAINTIFF'S  PETITION. 


Friend,  P.  J.,  an^  Sullivan,  J.,  concur, 
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THE  PEOPLE  OF  THSyfiTATE  OF  lUJtlWl^. 
ex  relo  EDWARD  J/BARRETT,  Mditor 
of  Public  acgoui^s, 

.'Sr  > 


1 


..#f: 


DEPOSITORS  STilr|^'BA|K,  a  cojjperation. 


HELEN  SCHYMANSKI, 


Appellant^ 


CHARLES  H.  ALBEHS,  Receiver  mf 
Depositors  State  Bank,  a  corporation* 


APHa:!  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 

J806  I.A.  277 


MR.  JUSTICE  SULLIVAI^  DELIVERED  TiiE  OPIiilOW  OF  THE  COURT. 

Helen  Sci^^manski  filed  an  intervening  petition  in  this  cause. 

People  ex  rel,  Edward  J.  Barrett,  Auditor  of  Public  Accounts,  v. 

Depositors  State  Bank,  wherein  she  prayed  that  she  be  decreed  a  special 

and  preferred  claim  against  the  assets  of  said  bank  in  the  hands  of 

Charles  H,  Albers,  the  receiver  thereof  (hereinafter  for  convenience 

sometimes  referred  to  as  the  respondent),  said  claim  being  fer 

;}»30, 918.18,  alleged  to  be  the  balance  of  a  condemnation  award  of 

Depositors  State 
ip93j535  theretofore  paid  to  petitioner  and  deposited  by  her  in  the/Bank 

in  a  special  deposit  for  cectain  specific  purposes.  The  cause  was 
referred  to  a  master  in  chancery  for  hearing  on  said  intervening  petition 
and  the  answer  of  the  receiver  thereto.  On  the  final  hearing  before  the 
chancellor  a  decree  was  entered  in  accordance  with  the  recomniendation  of 
the  master,  dismissing  the  interveidng  petition  for  want  of  equity,  for 
laches  and  for  failure  to  file  same  within  the  time  limited  by  court 
order.  From  the  foregoing  decree  this  appeal  is  prosecuted  by  the 
intervening  petitioner. 

For  a  clearer  understanding  of  the  issues  involved  it  is 
necessary  that  the  facts  be  fully  set  forth.  On  March  3*  1924-,  the 
Depositors  State  Bank  (hereinafter  for  convenience  sometimes  referred 
to  as  the  bank)  and  one  Edward  B.  Becker,  on  behalf  of  his  mother. 
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Helen  Schymanskl,  entered  into  a  written  contract  whereby  the  bank 

agreed  to  sell  for  $130,000  and  Becker  agreed  to  buy  at  that  price 

certain  premises  owned  by  the  bank  on  South  Ashland  arenue,  Chicago, 

The  purchaser  paid  $10,000  as  earnest  money  upon  the  signing  of  the 

contract  and  agreed  to  pay  the  further  sum  of  $20,000  upon  delirery 

of  a  warranty  deed  to  the  premises  within  five  days  after  the  title 

hid  been  found  good.  The  $100,000  balance  was  to  be  paid  "at  tht 

rate  of  $5,000  per  year,  second,  third,  fourth,  fifth  and  sixth 

years,  and  the  balemce  in  seven  years  from  date  of  delivery  of 

l^arranty  Deed,"  The  contract  further  provided  as  follows: 

"It  is  however  xmderstood  and  agreed  that  as  soon  as  the 
purcliaser  collects  the  award  from  the  City  of  GliiCc.go  for  taking 
and  condemning  a  portion  of  said  premises,  said  purchaser  shall  pay 
out  of  said  award  within  ten  (10)  days  after  receiving  the  award 
the  sum  of  Thirty-five  Thousand  ($35*000)  Dollars,  an  agreement 
to  that  effect  sliall  be  inserted  in  the  Trust  Deed  securing  bonds 
of  $100,000  «*«, 

••At  the  time  of  the  execution  of  the  Varranty  Deed,  the 
Depositors  State  Bank  sliall  execute  a  v^ritten  authority,  authorizing 
the  purchaser  to  collect  from  the  City  of  Chicago  the  award  allowed 
for  taking  and  condemning  a  portion  of  said  premises  and  the  pur- 
chaser agrees  to  pay  out  of  said  award  Ten  Thousand  (■vl0,000)  Dollars 
to  the  Attorneys  now  conducting  said  suit,  said  purchaser  shall  als« 
pay  out  of  said  award  to  the  Depositors  State  Bank  the  sum  of 
Thirty  Five  Thousand  ($35,000)  Dollars  to  apply  on  account  of  the 
bonds  given  to  secure  part  purchase  price  as  above  provided,  and  the 
balance  after  deduction  of  all  assessments  shall  be  and  become  the 
property  of  the  purchaser," 

Thereafter,  on  March  13,  1924,  the  parties  entered  into  another 

written  agreement,  which  after  reciting  that  they  had  on  March  3,  1924, 

entered  into  a  certain  contract  whereby  the  seller  agreed  to  sell  and 

the  purchaser  agreed  to  purchase  the  property  in  question,  provided  in 

part  as  follows x 

••It  is  the  expectation  of  said  parties  that  the  City  of 
Chicago  will  condemn  and  take  ten  (10)  feet  off  tho  front  of  the  lots 
described  in  said  contract  for  the  widening  of  Ashland  Avenue  and  will 
pay  therefor  an  award  of  Seventy  Thousand  ($70,000)  Dollars  or  more, 

"It  Is  Understood  and  Agreed  by  and  between  said  parties  that 
Seventy  Thouso.nd  Dollars  (^^70,000)  of  said  award,  if  it  shall  amount  to 
Seventy  Thousand  (.$70,000)  or  more,  shall  be  ana  become  the  absolute 
property  of  the  Purchaser,  regardless  of  whom  it  shall  be  awarded  to  by 
the  ludgment  of  the  Court  in  the  condemnation  proceedings  now  ponding 
therefor,  and  that  the  balance  of  said  award  of  Seventy  Thousand 
($70,000)  Dollars  or  more,  shall  be  and  become  the  absolute  property 
of  the  seller, 

"That  the  Purchaser  shall  pay  out  of  his  share  of  said  award. 
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if  same  amounts  to  Seventy  Thousand  ($70,000)  Dollars  or  more,  -^en 
Thousand  ($10,000)  Dollars  as  attorneys'  fees,  and  shall  assume  tht 
special  assessment  levied  agc^lnst  the  premises  up  to  Six  Thousand 
($6,000)  Dollars  only,  any  special  assessments  in  excess  of  Six 
Thousand  (4>6,uuo)  Dollars  to  oe  borne  by  the  Seller. 

"If  said  award  shall  amount  to  Seventy  Thousand  ($70,000) 
Dollars  or  more,  then  Thirty-five  Thousand  ($3^,000)  Dollars  of  th« 
share  of  the  Purchaser  shall  be  used  to  pay  off,  take  up  and  cancel 
bonds  or  notes  evidencing  the  deferred  payments  provided  for  in  said 
contract  of  March  3,  1924,  the  bonds  to  be  paid  off,  taken  up  and 
cancelled  to  be  selected  by  the  Purchaser, 

"If  said  award  shall  amount  to  Seventy  Thousand  ($70,000) 
Dollars  or  less,  the  Seller  siiall  have  no  interest  therein  and  the 
attorneys'  fees  to  be  paid  by  the  Furchaser  will  be  one-seventh 
(1/7)  of  the  amount  of  said  award  and  the  amount  to  be  applied  upon 
said  deferred  payments  shall  be  one-half  (1/2)  only  of  the  amount* 
said  award  ♦**^n 

On  May  1,  1924,  petitioner  made  the  additional  payment  of 
$20,000  provided  for  in  the  original  contract  of  purchase  and  received 
a  warranty  deed  for  the  premises,  which  provided  inter  alia  that  she 
liad  "the  right  and  title  to  all  compensation  or  remuneration  which 
may  become  due  from  the  City  of  Chicago  for  the  taking  of  the  V.est 
ten  (10)  feet  of  said  Lots."  On  the  same  date  petitioner  executed 
and  delivered  to  the  bank  her  trust  deed  conveying  the  premises  t« 
Julius  F,  Smietarika,  as  trustee,  to  secure  the  payment  of  her  bonds 
of  even  date  in  the  aggregate  sum  of  $100,000,  the  balance  of  the 
purchase  price. 

On  May  13,  1924,  the  petitioner  and  the  bank  executed  the 

lollowing  further  written  agreement: 

"This  Memorandum  made  and  entered  into  this  13th  day  ef 
May,  A,  D,  1924,  by  and  between  Depositors  State  Bank,  a  corporation 
organized  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  and  Helen  Schymanski,  of  Chicago,  Cook  County, 
Illinois. 

"V/itnesseth  as  follows: 

"Whereas  said  Edwin  B,  Becker  did,  on  kiirch  3,  1924,  enter 
into  a  certain  contract  with  said  Depositors  State  Bank  for  the 
purchase  of  certain  property  described  therein,  situated  in  the 
City  of  Chicago,  and 

"Whereas  said  Edwin  B.  Becker  did,  on  March  I3.  19^4-,  enter 
into  a  supplemental  contract  with  reference  thereto  with  said 
Depositors  State  Bank,  and 

"^Vhereas  said  Edwin  B.  Becker  was,  in  the  makilng  of  said 
contracts,  acting  in  behalf  of  said  Helen  .^chymanski. 
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Now,  Therefore,  said  contract  and  supplemental  contract 
Iriavlng  been  partially  performed.  It  is  understood  and  agrted  by 
and  between  said  parties  as  follows: 

"!•  That  said  Depositors  State  Bank  has  on  its  part  fuUy 
performed  said  contract  and  supplemental  contract  by  executing  and 
delivering  to  said  Helen  Schymanskl  a  Warranty  Deed  to  the  premises 
described  therein  in  conformity  with  said  contract  and  supplemental 
contract,  and 

"2,  That  said  Helen  Schymanski  has  partially  performea  said 
contract  and  supplemental  contract  by  making  payment  of  Thirty 
Thousand  ($30,000)  Dollars  of  the  purchase  price  of  said  premises 
described  therein  and  by  executing  and  delivering  certain  bonds  in 
the  aggregate  sum  of  One  Hundred  Thousand  ($100,000)  Dollars  and  a 
Purchase  Money  Trust  Deed  securing  the  same,  in  accordance  with  the 
terms  of  said  contract  and  supplemental  contract, 

"It  is  further  understood  and  agreed  that  said  contract  and 
supplemental  contract  has,  by  each  of  the  parties  thereto,  been  fully 
and  completely  performed,  except  so  far  as  the  same  relates  to  a 
certain  award  of  compensation  or  remuneration  for  the  taking  of  tlie 
West  ten  (10)  feet  of  Lots  Twenty  IJine  (29)  and  Thirty  (30)  in  Block 
Five  (5)  in  S,  E,  Gross»  Subdivision  of  the  South  West  Quarter  (S,  W. 
1/4)  of  the  South  West  Quarter  (S,  V/»  1/4)  of  Section  Five  (5)  Township 
Thirty  Eight  (38)  North.  Range  Fourteen  (14)  by  the  City  of  Chicago 
for  the  widening  of  Ashland  Avenue,  by  condemnation  or  otherwise, 

"How,  therefore,  it  is  further  understood  and  agreed  by  and 
between  said  parties  as  follows: 

"1,  That  when  said  Helen  Schymanski  shall  receive  from  the 
City  of  Chicago  compensation  or  remuneration  for  the  taking  of  the 
ate  St  ten  (10)  feet  of  said  Lots  Twenty  I  line  (29)  and  Thirty  (30), 
if  said  compensation  or  remuneration  exceeds  the  sum  of  oaventy 
Thousand  ($70,000)  Dollars,  she  will,  within  ten  (10)  days  after 
the  receipt  of  such  compensation  or  remuneration,  pay  over  to  said 
Depositors  State  Bank  all  of  said  compensation  or  remuneration 
received  by  her  in  excess  of  Seventy  Thousand  (;p70,000)  Dollars  and 
if  said  compensation  or  remuneration  equals  or  exceeds  Seventy 
Thousand  ($70,000)  Dollars  she  will  pay  Ten  Thousand  ($10,000)  Dollais 
thereof  as  attorneys •  fees  to  the  attorneys  representing  the  owners 
of  said  premises  In  the  condemnation  proceeding  now  pending  with 
reference  thereto  for  the  taking -of  the  West  ten  (10)  feet  of  said  Lots 
Twenty  Kine  (29)  and  Thirty  (30)^ 

••It  is  further  understood  and  agreed  by  and  between  said  parties 
that  if  the  compensation  or  remuneration  received  by  said  Helen 
Schymanski  shall  be  less  than  Seventy  Thousand  {4.70,000)   Dollars, 
then  said  Depositors  State  Bank  shall  have  no  interest  therein  and  tl»^ 
attorneys*  fees  to  be  paid  by  said  Helen  jchymanskl  shall  be  One 
Seventh  (1/7)  only  of  the  amount  of  said  compensation  or  remuneration 
so  received  by  her, 

••It  is  further  understood  and  agreed  by  and  betwem  said 
parties  that  all  special  assessments  levied  against  the  premises 
described  in  said  contract  and  supplemental  contract,  for  the  taking 
of  the  V/est  ten  (10)  feet  of  said  Lots  Twenty  Nine  (29)  and  Thirty 
(30)  in  excess  of  Six  Thousand  ($6,000)  Dollars  shall  be  paid  by 
said  Depositors  State  Bank;  that  is  to  say,  said  Helen  schymanski 
only  assumes  said  special  assessments  up  to  the  amount  of  Six  Ihousana 
($6,000)  Dollars, •• 

On  July  17,  1930,  the  bank  and  Mrs,  Schymanski  entared  in* 
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another  written  agreement,  the  pertinent  portions  of  which  are  as 

follows: 

••Miereas,  on  or  about  Hay  1st,  1924,  ssid  Schymanski  pur- 
chased from  said  Bank  the  following  described  premises  ♦**  [descrip- 
tion follows]  and  did,  on  May  1st,  1924,  execute  and  deliver  to 
said  Bank  her  promissory  notes  aggregating  One  Hundred  Thousand 
($100,000)  Dollars,  secured  by  a  trust  deed  to  Julius  F,  Smietanka, 
Trustee,  evidencing  part  of  the  purchase  price  of  said  premises,  and 

•♦IWiereas,  disputes  and  differences  have  arisen  between  said 
Bank  and  said  Schymanski  over  the  question  of  whether  or  not  said 
Schymanski  should  pay  interest  on  said  indebtedness  at  the  rate 
provided  in  said  notes  and  trust  deed,  notwithstanding  the  terms 
thereof,  by  reason  of  a  delay  of  over  six  years  in  the  taking  of 
the  west  ten  (lb)  feet  of  Lots  Tv/enty-nine  (29)  and  Thirty  (30)  of 
said  premises  for  the  widening  of  South  Ashland  Avenue  by  the  City 
of  Chicago  by  condemnation  proceedings  pending  at  the  time  of 
said  purchase  and  which,  it  was  expected  v/ould  be  concluded  shortly 
thereafter,  and 

"Whereas,  said  condemnation  proceedings  have  now  been 
completed  and  the  City  of  CMcago  is  ready  to  pay  to  said  Schymanski 
the  owner  of  said  premises,  an  award  amounting  to  llinety-nine 
Thousand  and  Five  Htmdred  and  Twenty-seven  Dollars  ($99*^27)  upon 
receipt  of  a  deed  to  said  ".Vest  ten  (10)  feet  of  said  Lots  Tv.enty- 
nine  Q29)  and  Thirty  (30)  and  a  release  of  said  trust  deed,  and 

"Qlhereas,  there  Is  a  special  assessment  against  Lots 
twenty-one  (21),  twenty-nine  (^9)  and  thirty  (30)  of  said  premises 
amounting  to  Five  Thousand  Nine  Hundred  Hinety-tw©  Dollars  ($5*992) 
which  will  be  deducted  from  the  amount  of  said  award  by  the  City  ©f 
Chicago  thereby  reducing  the  amount  thereof  actually  collectable  by 
said  Schymanski  to  ITinety-three  Thousand  and  Five  Hundred  Thirty- 
five  Dollars  ($93*535)*  and 

"Whereas,  the  City  of  Chicago  will  only  draw  its  voucher 
for  said  award  in  favor  of  said  Schymanski  as  the  owner  of  said 
premises, 

"'iTiereas,  it  is  provided  in  certain  contracts  between  said 
parties  that  said  i^chymanski  shall  pay  out  of  said  award  the  sum  of 
Thirty-five  Thousand  Dollars  ($35,000)  to  apply  upon  the  principal 
of  her  said  indebtedness,  evidenced  by  her  said  promissory  notes 
hereinbefore  described,  and 

"Whereas,  said  Bank  is  willing  to  accept  Twenty-five 
Thousand  Dollars  ($25,000)  to  apply  on  the  principal  of  said  in- 
debtedness and  to  reduce  the  rate  of  interest  on  said  indebtedness 
to  three  (3%)  per  cent  per  annum  simple  interest. 

"Kow,  therefore,  in  consideration  of  the  premises  and  the 
payment  by  each  of  said  parties  to  the  other  of  the  sum  of  Ten 
Dollars  ($10),  the  receipt  iirtiereof  is  hereby  acknowledged,  all 
of  which  disputes  and  differences  are  hereby  adjusted,  compromised 
and  settled,  and  it  is  agreed: 

"First:.. That  the  suit  laow  pending  in  the  Circuit  Court  of 
Cook  County  for  the  foreclosure  of  said  trust  deed  shall  be  dis- 
missed without  costs,  costs  paid,  and  without  solicitors'  fees  ©r 
expense  of  any  kind  to  said  Schymanski,  and  that  tne  solicitors 
of  record  for  th©  complainant  and  defendant  shall  forthwith  execut© 
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and  deliver  to  said  Schymanski  a  stipulation  providing  for  the 
dismissal  of  said  suit  in  accordance  herewith, 

"Second:,, That  said  Bank  shall  release  from  the  lien  of 
said  trust  deed  the  west  ten  (10)  feet  of  Lots  Twenty-nine  (29) 
and  Thirty  (30)  of  said  premises  upon  receipt  of  the  voucher  of 
the  City  of  Chicago  for  the  net  amount  of  said  award  properly 
endorsed  by  said  Helen  3chymanski. 

"Third :,*That  said  bank,  immediately  upon  receiving  said 
voucher  so  endorsed,  shall  deduct  therefrom  and  apply  in  partial 
payment  of  the  principal  of  said  Indebtedness  to  it,  of  said 
Schymanski,  the  sum  of  Twenty-five  Thousand  ($25,000)  Dollars; 
and  shall  also  deduct  a  sum  equal  to  the  difference  between  the 
interest  at  three  (3%)  per  cent  per  annum  simple  interest  on  said 
indebtedness  from  May  1st,  I924  to  the  date  of  the  collection  of 
said  award  and  Eight  Thousand  Five  Hundred  and  Eight  and  26/100 
($8,508,26)  heretofore  paid  in  interest  on  said  indebtedness  from 
May  1st,  1924,  to  the  date  of  the  collection  of  said  award,  not- 
withstanding the  terms  of  the  written  agreements,  promissory  notes 
and  trust  deed  between  said  parties;  and  said  Bank  shall  also 
deduct  from  said  voucher  the  further  sum  of  Ten  Thousand  Dollars 
($10,000)  and  in  consideration  thereof  said  Bank  shall  pay  all 
attorneys  fees  incurred  in  connection  v/ith  the  representation  of 
the  owne|(s  of  the  property  taken  in  said  condemnation  suit  and  shall 
hold  said  Schymanski  harmless  therefrom,  it  being  understood  that 
said  Schymanski  has  employed  no  attorneys  in  coimection  therewith 
and  has  incurred  no  liability  for  such  attorneys'  fees, 

"Fourth; , .That  the  remainder  of  said  net  award,  after  the 
deductions  provided  for  in  the  preceding  paragraph,  shall  be  placed 
to  the  credit  of  said  Schymanski  in  said  Bank  and  said  Schymanski 
shall  forthwith  proceed  with  the  alteration  of  said  premises  to 
conform  v/ith  the  new  lot  line  in  accordance  with  plans  and  specifi- 
cations about  to  be  prepared,  which  will  provide  for  the  division 
of  the  first  floor  space  of  the  building  into  four  store  rooms, 
three  facing  Ashland  .^venue  and  one  facing  Gross  Avenue,  the  two 
northerly  stores  on  the  Ashland  Avenue  frontage  to  be  approximately 
15  X  70  feet,  the  southerly  store  to  be  approximately  18  x  70  feet; 
stairway  to  the  second  floor  of  the  building  to  go  through  this 
southerly  store;  nothing  to  be  done  on  the  second  floor  of  the 
building  at  present  except  to  remove  all  of  the  partitions^  a  one 
story  building  to  be  erected  on  the  vacant  lot  on  the  Gross  Avenue 
side  of  the  property;  oil  burner  and  oil  tank  to  be  installed, 

"Fifth:,, That  upon  the  collection  of  said  award  said  Schymanski 
shall  execute  and  deliver  to  said  Bank  her  promissory  notes  aggre- 
gating Seventy-five  Thousand  Dollars  ($75,000)  with  interest  at  six 
(6%)  per  cent  per  annum,  due  Twenty-fire  Hundred  Dollars  ($2,500)  in 
two  years.  Twenty-five  Hundred  Dollars  ($2,500)  in  three  years. 
Twenty-five  Hundred  Dollars  ($2,500)  in  four  years  and  Sixty-seven 
thousand  five  hundred  dollars  ($67,500)  in  five  years  after  the  date 
thereof,  secured  by  a  mortgage  or  trust  deed  upon  said  above  described 
premises,  except  the  part  thereof  taken  by  the  City  of  Chicago  for 
the  widening  of  South  Ashland  Avenue, 

"Sixth:,, That  said  Bank  shall  disburse  the  balance  of  said 
award  money  left  on  deposit  with  it  to  the  credit  of  said  Schymanski, 
after  compliance  with  the  provisions  of  the  third  paragraph  hereof, 
in  payment  of  the  alterations  to  said  building  and  the  construction 
of  the  addition  thereto,  upon  the  order  of  said  bchymanski  and  the 
delivery  to  it  of  mechanic's  lien  releases  only,  it  being  understood 
and  agreed  that  the  contract  for  such  alterations  and  the  construction 
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of  said  addition  shall  contain  a  provision  that  the  contractor  will 
furnish  to  said  Bank  mechanics'  lien  releases  for  the  full  amovmt  of 
all  permits,  materials  furnished  and/or  work  and  labor  performed  in 
the  alteration  of  said  building  and  the  construction  of  the  addition 
thereto  upon  receiving  the  amount  on  deposit  to  the  credit  of  said 
Schymanski,  in  the  event  that  said  amount  shall  be  less  than  the 
amount  due  to  said  Contractor  under  said  contract, 

"Seventh*, ^That  the  Trust  Deed  to  be  giveh  by  said  ochymanski, 
under  the  provisions  of  the  fifth  paragraph  here#f  shall  contain 
provisions  for  the  deposit  by  said  Schymanski  with  said  Bank  of  all 
rents  from  said  building  and  the  addition  thereto,  as  collected,  that 
said  rents  so  collected  and  deposited  shall  be  kept  in  a  separaw 
account  to  be  designated  "Helen  Schymanski  Ashland  Avenue  Rent 
Account"  and  shall  be  disbursed  by  said  Bank  upon  the  order  of  said 
Scliymanski,  first  to  the  payment  of  the  necessary  running  expenses 
of  said  building,  including  fuel  and  supplies,  second  to  the  payment 
of  taxes,  third  to  the  payment  of  insurance  premiums,  fourth  to  the 
payment  of  interest  and  fifth  to  the  prepayment  of  the  principal  due 
at  the  end  of  the  second,  third  and  fourth  years,  provided,  however, 
that  whenever  there  shs.ll  be  in  said  account  sufficient  money  to  take 
care  of  the  current  running  exipenses  of  said  building  including  fuel 
for  the  next  period  from  October  1st  to  April  1st;  the  taxes  falling 
due  the  following  prilj  the  interest  falling  due  on  the  next  interest 
payment  date  and  the  pro-rata  sliare  of  the  next  prepayment  of  principal, 
any  surplus  may  be  withdrawn  by  said  ochymiinski, 

"Eighth:., That  said  SchymansM  shall  be  to  no  expense  for 
commissions,  attorneys'  fees,  services,  continuation  of  abstract, 
preparation  of  papers  or  otherwise,  excepting  only  the  recording 
of  the  releases  of  the  present  trust  deed  and  the  recording  of  the 
new  trust  deed  to  be  given  by  her," 

As  noted  in  the  agreement  of  July  17,  1930*  the  gross  condem- 
nation award  amounted  to  $99,527.   Two  vouchers  aggregating  this 
amoxint  were  drawn  by  the  city,  one  for  45,992,  the  amount  of  the 
special  assessment  against  the  property,  which  the  intervening  peti- 
tioner indorsed  and  delivered  to  the  city,  and  the  other  for  $9j,535, 
representing  the  balance  of  the  award,  which  she  indorsed  and  delivered 
to  the  bank.  The  bank  retained  as  its  own  property  4529,527  of  the 
gross  award  of  $99,527,  \7hich  was  the  amount  of  said  award  in  excess 
of  $70,000,  After  deducting  the  special  assessment  of  v5,99-  from 
the  $70,000  allocated  to  the  intervening  petitioner  from  the  award 
the  balance  of  $64,008  was  either  credited  to  her  or  paid  out  on  her 
account  by  the  bank  as  follows:  $25,000  in  reduction  of  the  mortgage 
indebtedness,  $10,000  attorney**  fees,  .^10,641,74  adjusted  interest 
on  the  original  mortgage  indebtedness  and  $18,366,26  in  payment  for 
repairs  and  alterations  to  the  property. 

The  intervening  petition  alleged  inter  alia  the  making  of  the 
several  contracts,  the  execution  and  delivery  of  the  warranty  deed 
by  the  bank  to  Mrs,  Schymanski,  the  disbursement  of  the  award  money 
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by  the  bank  and  "that  at  no  time  was  your  petitioner  ever  fvirnished 
with  an  accounting  of  the  distribution  of  said  award  thus  deposited 
with  the  defendant  bank,"  Said  petition  then  alleged  certain  facts 
as  to  the  petitioner's  uiifamlllarity  with  business  matters,  Jier 
utmost  confidence  in  the  officers  of  the  bank  and  "that  she  made  no 
effort  to  find  any  of  the  facts  as  to  the  accounting  for  said  special 
deposit,  but  instead  trusted  in  the  officers  of  said  bank  and  believed 
that  if  any  balance  was  due  her,  said  bank  v/ould  furnish  her  an  account- 
ing forthwith  and  would  remit  the  net  proceeds  to  her,"  The  petition 
concluded  with  a  prayer  for  the  entry  of  an  order  declaring  the  peti- 
tioner entitled  to  a  special  and  preferred  claim  against  the  assets  of 
the  bank  to  the  extent  of  $30, 918 • 19 • 

The  respondent's  answer  denied  "that  the  books  and  records  of 
said  bank  indicate  that  at  the  date  of  its  closing,  or  at  the  present 
time,  it  was,  or  Is,  holding  any  sums  whatsoever  for  such  petitioner 
for  a  part  or  balance  of  said  award  in  a  special  account  or  otherwise," 
It  further  denied  "that  petitioner  has  &ny   valid  claim  whatsoerer 
against  said  bank  on  account  of  the  deposit  of  the  award  set  forth  in 
said  petition"  or  "that  petitioner  in  any  event  is  entitled  to  a 
preferred  claim  against  the  assets  of  said  bank," 

The  theory  of  the  intervening  petitioner  as  stated  in  her  brief 
is  as  follows* 

"Petitioner's  theory  is  that  she  was  solicited  and  urged  to 
purchase  the  premises  in  question  for  an  agreed  price  of  $130,000; 
a  payment  of  ^:10,000  as  earnest  money  to  be  made  on  the  signing  of  an 
agreement  to  purchase;  an  additional  $20,000  to  be  paid  on  delivery  to 
her  of  a  warranty  deed,  and  the  balance  to  be  secured  by  a  trust  deed 
and  certain  bonds  in  the  sum  of  ;^100,000,  payable  in  instalments.  That 
she  informed  the  officers  of  the  Depositors  State  Bank  that  she  had  no 
funds  over  and  above  $30,000  with  which  to  finance  such  a  purchase  and 
was  assured  by  said  bank  that  a  certain  award  would  shortly  be  paid 
in  a  certain  condemnation  proceeding  wherein  the  City  of  Chicc.go  was 
seeking  to  take  the  west  10  feet  of  said  property  for  street  purposes, 
and  that  she,  as  purchaser,  would  be  entitled  to  said  award  and  that 
the  same  would  be  amply  Liifficient  to  enable  her  to  make  the  deferred 
payments  on  account  of  a  $100,000  balance  of  the  purchase  price.  That 
relying  on  said  representations  petitioner  executed  a  wixiten  agreement 
on  ilarch  3,  1924,  for  the  purchase  of  said  premises  for  said  prica  or 
$130,000,  and  paid  the  sum  of  i»ilO,000  earnest  money,  ^nd  thereafter  an 
additional  ^20,000  as  provided  in  said  contract  and  received  a  deed  to 
said  premises.  That  in  and  by  said  contract  of  purchase  it  was  provided 
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that  as  soon  as  she  could  collect  the  award  from  the  City,  she  should. 
within  lu  days  thereafter,  pay  the  sum  of  s^ 35,000  to  tpply  on  the 
balance  of  ^100,000  purchase  price  to  be  evidenced  by  a  purchase  noikty 
trust  deed.   That  in  and  by  certain  \vritten  agreements  between  the 
parties,  dated  L.rch  li,  I924,  ^.lay  13,  l^:'A,   and  July  17,  1930,  the 
bank  fraudulently,  inequitably  and  unconscionably  sought  to  obtain 
the  suiii  of  cipproximately  $30,0UC  over  and  above  the  agreed  purchase 
price  of  said  premises,  without  any  additional  or  good  and  valuable 
consideration  tlierefor,  which  said  agreements  were  the  result  of 
speculation  on  the  part  of  the  bank  as  to  the  possible  amount  of  con- 
demnation award  that  was  at  that  time  a  mere  contingency,  not  ly^  "jlfff  ■ 
and  that  might  or  might  not  ever  materialize.  That  said  award  was  not 
finally  reduced  to  judgment  for  more  than  six  years  after  the  delirery 
of  the  deed  to  the  premises  to  petitioner,  wherein  it  was  provided  that 
she  was  to  have  all  right  and  title  to  said  award,  and  in  the  meantime, 
by  reason  of  such  delay  in  the  payment  of  said  award,  petitioner 
defaulted  in  the  payments  of  principal  and  interest  due  under  said 
trust  deed;  whereupon  certain  negotiations  were  had  by  the  parties  in 
which  it  was  agreed  the  t  if  petitioner  would  execute  a  new  trust  deed 
and  bonds  in  the  sum  of  4>75#0OO,  the  original  trust  deed  woixld  be 
released  and  the  foreclosure  suit  that  had  been  instituted  to  foreclose 
said  trust  deed  would  be  dismissed,  she  having  reduced  the  amount  of 
her  indebtedness  by  the  payment  of  ^25*000  (out  of  the  condemnation 
award  received  by  her  in  i>eptember,  I93O)  to  apply  on  suid  balance  of 
i;ilOO,000  evidenced  by  said  original  trust  deed, 

"Petitioner  having  defaulted  in  payments  under  ths  second 
trust  deed,  another  bill  to  foreclose  was  filed  in  Karch,  1932. 

•♦The  original  award  paid  by  the  City  to  petitioner,  having 
been  deposited  with  said  bank  in  a  special  deposit  in  the  nature  of 
a  trust  for  the  purpose  of  disbursing  the  same  in  accordance  with 
the  agreements  of  the  parties  with  reference  to  payments  on  account 
of  the  balance  of  the  purchase  price,  attorneys'  fees  in  the  con- 
demnation proceeding  and  expense  incurred  in  remodeling  and  recon- 
structing the  front  of  the  building  on  said  premises,  the  petitioner 
contends  that  at  the  time  of  the  closing  of  said  bank  by  the  Auditor 
of  Puolic  ..ccounts  on  January  18,  1932.  said  bank  was  holding  for 
petitioner  in  said  special  d-?posit  in  the  nature  of  a  trust,  the  sub 
of  $30,918,19  for  which  she  is  entitled  to  a  special  and  preferred 
claim  against  the  assets  of  said  bank.  That  the  acts  and  conduct  of 
the  of  icers  of  said  bank  in  the  matter  of  securing  the  various  written 
agreements  between  the  said  bank  and  th«  petitioner,  wherein  and  whereby 
said  bank  sought  and  obtained  an  additional  sum  of  approximately  $30,000 
over  and  above  the  purchase  price  of  $130,000  evidenced  by  the  original 
agreement  of  the  parties,  the  warranty  deed  to  petitioner  and  the 
original  trust  deed  and  bonds  in  the  sum  of  ^100.000  for  the  balanc  - 
of  said  purchase  money*  were  fraudulent,  unconscionable  and  ine  /oitabla 
and  wholly  without  consider<„tion  and  therefore  without  legal  effect." 

The  following  propositions  are  advanced  by  the  respondent  to 

sustain  the  decroet 

"Tixo  decree  is  in  no  respect  contrary  to  the  weight  of  the 
•videncej  the  findings  of  the  Master  and  tha  chancellor  were  based 
upon  the  contracts  introduced  in  evidence  by  the  petitioner  herself. 
Ho  evidence  was  introduced  contradicting  those  contracts,  nor  haa  it 
anywhere  been  indicated  in  the  petitioner's  brief  how  or  whore  tno 
decree  is  contrary  to  the  weight  of  the  evidence, 

"Tto  assertions  that  the  trial  court  should  have  raised  a 
eonstructive  trust  and  sl^usuld  have  found  tho  latter  contracts  to  have 
been  executed  without  consideration  are  untenable  and  ctonot  be  urged 
here,  for  those  points  wore  neither  presented  nor  argued  in  the  triaj. 
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court.  Moreover  there  is  no  evidence  in  this  record  which  in  anj  way 
substantiates  these  claims, 

"The  petitioner's  claim  for  preference  could  in  no  event  b« 
allowed  because  she  did  not  file  her  claim  within  the  time  prescribe* 
by  the  Court,  iin  orderly  liquidation  of  the  Depositors  3tate  Bank 
required  that  a  time  limit  for  the  filing  of  preferred  claims  be  estab- 
lished, Vlthout  such  a  time  limit  the  liquidation  of  the  Bank  and 
the  distribution  of  assets  to  its  creditors  would  be  prolonged  in- 
definitely. The  petitioner  has  neither  filed  her  claim  within  the 
time  allowed  nor  has  she  shown  any  Justifiable  reason  for  her  delay," 

A  careful  examination  of  the  entire  record  discloses  that  the 
contentions  urged  in  petitioner's  brief  that  the  chancellor  should  hart 
raised  a  constructive  trust  in  her  favor  as  to  the  funds  claimed  by  her 
and  that  there  was  no  consideration  for  the  execution  of  the  contracts 
of  March  13  and  May  13,  1924,  were  neither  presented  nor  argued  In 
the  trial  court.  That  being  so,  they  cannot  be  urged  or  relied  upon 
for  the  first  time  in  a  court  of  review,  (National  Corp  v.  Miller ^ 
292  111.  App.  6125  Taylor  v.  Baker,  295  HI.  App.  1,) 

The  only  question  presented  in  the  trial  court  and  the  only 
real  question  presented  here  is  whether  the  intervening  petitioner  or 
the  bank  was  entitled  to  receive  the  $29,527,  which  was  the  amount  of 
the  compensation  award  over  and  above  $70,000. 

Petitioner's  brief  is  replete  with  cliarges  of  overreaching 
and  every  conceivable  kind  of  fraud  against  the  officers  of  the  bank 
in  their  dealings  with  her,  but  there  is  not  a  particle  of  evidence 
in  the  rfjcord  to  support  such  charges  unless  the  several  agreements 
themselves  may  be  said  to  be  fraudulent,  Mrs,  Schymanski  did  not 
testify  and  the  only  witness  who  testified  in  her  behalf  was  her  son, 
Edwin  B.  Becker,  who,  as  heretofore  shown,  executed  the  original 
purchase  agreement  as  her  agent  and  continued  to  act  as  her  agent  in 
all  the  transactions  concerning  both  the  property  in  question  and  the 
award.  His  testimony  consisted  principally  of  the  identification  •t 
the  four  contracts,  the  warranty  deed  and  the  two  vouchers  representing 
the  gross  award  of  $99,572,  all  of  which  were  offered  and  received  in 
evidence. 

As  has  been  noted  the  original  contract  of  purchase  of  karch  3, 
1924,  provided  that  after  the  deduction  of  the  amount  of  the  special 
assessment,  $10,000  as  at-orneys'  fees  in  connection  with  the 
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condemnation  proceeding  and  $35#Ot)0  to  apply  on  account  of  the  fir  it 
mortgage  bonds  given  in  partial  payment  of  the  purchase  price,  the 
balance  of  the  award  should  go  to  the  purchaser. 

The  second  contract  executed  on  March  13,  1924,  modified  the 
original  contract  made  ten  days  earlier  in  several  respects  and  provided 
inter  alia  that  if  the  award  was  in  excess  of  $70,000,  such  amount  over 
and  above  $70,000  "shall  be  and  become  the  absolute  property  of  the 
seller," 

The  warranty  deed  from  the  bank  to  Mrs.  Schymanski,  executed  and 
delivered  on  May  1,  1924,  provided  that  "she  had  the  right  and  title  to 
all  compensation  or  remuneration  which  may*?ome  due  from  the  City  ef 
Chicago  for  the  taking  of  the  V/,  Ten  (10)  feet  of  said  Lots," 

The  third  contract  between  the  parties  entered  into  on  May  13, 
1924,  supplemented  the  second  contract  of  March  I3,  I924,  aAd  reaffirmed 
the  provisions  thereof  as  to  the  ownership  by  the  bank  of  that  portion 
of  the  award  in  excess  of  $70,000* 

The  amount  of  the  condemnation  award  had  been  determined  when  the 
fourth  contract  was  executed  July  17,  1930,  and  it  will  be  recalled  that 
this  contract  was  entered  into  after  the  parties  had  become  engaged  in 
litigation  in  which  the  bank  sought  to  foreclose  the  trust  deed  thereto- 
fore executed  by  Mrs,  Schymanski  and  was  concerned  primarily  with  the 
settlement  of  that  foreclosure  proceeding  and  the  controversy  which  had 
arisen  between  the  parties  concerning  the  question  of  interest  payments 
on  the  bonds  since  the  date  of  the  execution  of  the  warranty  deed  and 
the  trust  deed  on  May  1,  1924.  It  provided  that  the  foreclosure  proceeding 
would  be  dismissed,  that  the  original  trust  deed  would  be  released,  that 
the  petitioner  would  be  required  to  deposit  only  $2^,000  of  her  share  of 
the  award  instead  of  $35,000  as  originally  specified,  that  new  promissory 
notes  totalling  $75,000  and  a  new  trust  deed  would  be  executed  by  the 
petitioner  and  that  the  interest  then  due  would  be  reduced  from  6%  to  3* 
fW  the  period  from  May  1,  1924,  to  the  date  of  the  collecUon  of  the 

avard, 

Whether  Mrs,  Schymanski  or  the  bank  was  entitled  to  the  $29,527  - 
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the  amount  of  the  award  In  excess  of  .[i70,000  -  in  our  opinion  is 
purely  a  question  of  the  i roper  interpretation  to  be  given  to  the 
series  of  contracts.  The  original  contract  of  purcliase  of  March  3- 
1924,  and  the  warranty  deed  provided  that  Mrs,  Schymanski,  the  pur- 
chaser, was  entitled  to  the  entire  net  award,  regtrdleas  of  the  amount 
thereof,  while  the  contracts  of  March  13,  1924-,  and  May  I3,  I924,  provide 
ed  that  all  the  award  in  excess  of  $70,000  should  be  the  property  of  the 
bank,  the  seller.  The  contract  of  July  I7,  1937,  made  for  the  purpose! 
heretofore  mentioned,  was  not  inconsistent  with  the  terms  of  the  con- 
tracts of  March  13  and  May  I3,  1924,  as  to  the  respective  shares  of  thB 
parties  in  the  award  and  was  not  Intended  to  modify  such  terms  in  any 
respect. 

As  already  stated,  the  petitioner  was  represented  by  her  son 
in  the  original  contract  of  purchase  and  he  continued  to  act  in  her 
belialf  until  the  award,  less  the  special  assessment,  was  finally 
collected  by  petitioner  from  the  city,  delivered  by  her  to  the  bank  and 
distributed.  Commencing  with  the  execution  of  the  second  contract 
Liarch  I3,  1924,  the  petitioner  WaS   also  represented  by  Adelor  J,  Petit 
as  her  attorney,  and  he  continued  to  represent  her  throughout  all  her 
dealings  with  the  bank.  It  was  he,  who,  acting  In  her  behalf,  prepared 
the  contracts  of  karch  I3,  1924,  May  I3,  1924,  and  July  17,  193^,  th« 
first  tv.o  of  which  expressly  and  d  finitely  declared  that  the  award, 
in  so  far  as  It  exceeded  $70,000,  belonged  to  the  bank  and  it  is  fair 
to  assume  that  when  he  drafted  the  contract  of  July  17,  1930*  he  did  s« 
in  the  light  of  the  other  two  contracts  previously  prepared  by  him. 
Neither  Becker  nor  Adelor  J.  Petit,  who  wati  a  former  Judge  of  the 
Circuit  court  of  this  county  and  has  been  a  respected  member  of  the 
Bar  of  this  conaaunity  for  over  forty-five  years,  in  their  testimony 
before  the  master,  made  any  statement  from  which  even  the  slightest 
Inference  could  be  drawn  that  petitioner  had  been  overreached,  that 
fraud  was  practiced  upon  her,  or  that  she  relied  upon  the  officers 
of  the  bank. 

It  must  be  borne  in  mind  that  all  the  contracts  were  introduced 
in  evidence  before  the  master  by  the  petitioner  and  that  she  raised 
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no  question  as  to  the  validity  of  any  of  them  In  the  trial  court.  In 
any  event  the  second  contract  of  March  13,  I924,  is  not  subject  to  tht 
objection  that  it  was  invalid  for  lack  of  consideration.  It  has  been 
repeatedly  held  that  the  parties  to  a  contract  while  it  remains  execup. 
tory,  may  by  a  subsequent  agreement  modify  or  annul  the  original  agree- 
ment. The  original  contract  of  purchase  was  still  executory  on  March  I3, 
1924,  when  the  second  contract  was  made  on  tliat  date  and  thongli  said 
original  agreement  "was  based  upon  a  valid  consideration,  the  parties 
could  modify  or  alter  the  agreement  or  subs:W.tute  a  new  agreement  in 
place  thereof.  The  new  agreement  would  be  adequate  consideration  for 
abrogating  the  old,"  Business  V/omen's  Holding  Co,  v.  Farmers  Bank^ 
(Minn,  1935)  99  ii.  L.  R.  576,  259  S.  W,  812.  (To  the  same  effect  are 
Dickson  V.  Owens f  134  111,  App,  565  Commercial  Power  Une  v^  Anderson^ 
224  111,  App,  187,)  It  is  true  that  the  warranty  deed  to  Mrs,  Schymanski, 
which  contained  a  provision  tliat  the  entire  net  award  should  go  to  her, 
was  executed  on  May  1,  1924,  after  the  execution  of  the  second  contract 
of  March  I3*  1924,  but  that  such  provision  was  included  in  the  deed 
through  inadvertence  or  mistake  is  clearly  indicated  by  the  supplemental 
agreement  of  May  13,  1924,  which  was  drawn  by  petitioner'^  at  orney  and 
signed  by  her  and  the  officers  of  the  bank.  This  supplemental  agreement 
reiterated  and  reaffirmed  the  provisions  of  the  agreement  of  karch  13, 
1924. 

The  petitioner  insists  that  all  the  prior  agreements  were  merged 
in  the  contract  of  July  17,  1930,  and  that  this  contract  provided  that 
she  was  entitled  to  all  the  net  wward  after  the  aforesaid  deductions  were 
made,  A  fair  construction  of  this  contract  precludes  any  such  conclusion. 
As  has  been  shown  the  contract  of  July  17,  1930>  was  executed  after  the 
amount  of  the  condemnation  award  liad  been  determined.  It  is  conceded  by 
petitioner  that  this  agreement  was  concerned  primarily  with  the  settlement 
of  the  proceeding  which  had  theretofore  bean  brought  against  her  by  the 
bank  to  foreclose  her  trust  deed  and  with  the  matter  of  the  delinquent 

interest  due  from  her  since  May  1,  1924,  on  her  bonds  secured  by  said 
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trust  deed.  Every  term  and  condition  of  the  contract  of  July  I7,  I930, 
was  compiled  with  by  both  parties  to  that  Instrument,  That  the  parties 
contemplated  under  the  contract  of  July  17,  19 30,  that  petitioner's 
share  of  the  award  was  only  $70,000  Is  evidenced  by  the  provision  therein 
"That  said  Bank  shall  disburse  the  balance  of  said  award  money  left  on 
deposit  with  it  to  the  credit  of  said  Schymanskl  after  compliance  with 
the  provisions  of  the  third  paragraph  hereof  [payment  on  bonds,  adjusted 
Interest  and  attorny  fees],  in  payment  of  the  alteration  to  said  building 
and  the  construction  of  the  addition  thereto,"  The  balance  of  the  award 
money  referred  to  in  the  foregoing  provision,  which  wtiS  left  on  deposit 
with  the  bank  to  Mrs,  Schymanskl* s  credit  for  alterations  after  ths 
admitted  authorized  deductions,  could  only  mean  the  it>l8,366,26  disbursed 
by  the  bank  on  petitioner's  order  for  repairs  jind  alterations.  It  has 
already  been  shoim  that  this  amount  plus  the  special  assessment  of 
$5*992,  the  $25,iBKSD  payment  aa.  the   bonds,  the  $10,641,74  for  adjusted 
Interest  and  the  $10,000  attorney  fees  amount  to  $70,000,  petitioner's 
share  of  the  award  as  specified  in  the  two  preeeeding  contract!. 

If  we  were  to  assume  that  the  contracts  as  a  series  are  inconsis- 
tent and  ambiguous,  it  would  then  be  pertinent  to  consider  how  the  parties 
treated  them  and  what  interpretation  they  themselves  placed  upon  thwp. 
October  10,  19 30,  the  bank  sent  the  following  letter  to  petitioner: 

"Mrs,  Helen  Schymanskl, 
1867  IJorth  Damen  iivenue, 
Chicago,  Illinois, 

Dear  Mrs.  Schymanskl: 

In  accordance  with  our  conversation  this  afternoon,  w«  «?• 
enclosing  a  copy  of  a  memorandum  which  is  to  be  endorsed  on  the 
contract  of  July  17th,  I930  and  signed  by  yourself  and  the  officers 
of  this  Bank, 

You  will  understand  that  no  disbursements  can  be  made  from 
the  proceeds  of  the  award  check  until  the  endorsement  referred  t» 
above  has  been  made. 

Yours  very  truly, 
R,  D.  Mathias, 
President," 

The  memorandum  referred  to  in  this  letter  provides: 

"It  is  Mutually  Understood  And  Agreed  betwe-^n  the  parties  t« 
the  contract  on  which  this  endorsement  is  made,  that  the  disposition 
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provlded  for  herein  of  the  proceeds  of  the  voucher  of  the  City  of 
Chicc^go  for  the  net  amount  of  the  award,  applies  and  refers  to  only 
that  portion  of  the  award  which  was  the  property  of  Helen  ochymanskl, 
'     in  accordance  with  the  provision  of  existing  contracts,  namely 
I  Seventy  Thousand  Dollars  (<^70,000),  and  is  not  to  effect  the  remainder 
of  such  award,  namely  Twenty-nine  Thousand  Five  Hundred  Twenty-seven 
Dollars  ($29,3'27)  which  is  the  property  of  the  Depositors  Litate  Bank 
under  the  terms  of  said  existing  contracts." 

On  the  hearing  before  the  master  petitioner's  attorney  acknowl- 
edged the  receipt  by  Mrs,  Schymanski  of  both  the  foregoing  letter  and 
memorandum  and  while  there  was  no  evidence  presented  that  she  ever 
signed  this  memorandum,  there  is  testimony  in  the  record  to  the  effect 
that  the  memorandum  was  dictated  by  Judge  Petit,  petitioner's  attorney, 
in  the  presence  of  an  officer  of  the  Depositor's  State  Bank, 

On  October  I3,  I930,  petitioner  replied  to  the  bank's  letter  •f 

October  10,  as  follows: 

"R,  D.  iSathias.  Pres., 
Depositors  otate  Bank, 
4701-3  3,  Ashland  Ave,, 
Chicago,  111. 

Dear  Mr.  Mathias, 

Replying  to  your  letter  of  the  10th  inst,,  will  say  that  I 
have  performed  all  of  the  Contracts  between  us  and  now  insist  upon 
you  placing  to  my  credit  the  sum  of  ^18,966,26,  making  same  available 
immediately  to  pay  for  the  remodeling  of  my  building. 

Sincerely  yours, 
Helen  Schymanski," 

It  will  be  noted  that  petitioner  made  no  claim  in  this  letter 
for  the  $29,527,  but  merely  requested  that  there  be  placed  to  her  credit 
$18,966.26,  which  was  the  balance  remaining  from  her  $70,000  share  of 
the  award  after  the  authorized  deductions  had  been  made.  Her  credit 
for  the  remodeling  of  the  building  was  thereafter  reduced  to  $18,366,26, 
because  $600  of  this  credit  had  to  be  applied  in  payment  of  additional 
interest  which  had  accrued. 

On  October  15,  the  bank  forwarded  this  letter  to  petitionerj 

"Mrs.  Helen  Schymanski, 
1867  North  Damen  Avenue, 
Chicago,  Illinois. 

Dear  Mrs,  SciiymanskiJ 

This  will  acknowledge  receipt  of  your  letter  of  October  13th, 
1930,  stating  that  you  have  performed  all  of  the  contracts  be twe  n  us 
and  insisting  that  we  place  to  your  credit  the  sum  of  ;<.ld,9oo,20  to 
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be  used  for  the  purpose  of  remodeling  your  building.   .»e  have 
definitely  intormed  you  that  we  were  not  willing  to  deposit  the 
sum  of  $18,366.26  and  to  proceed  with  tue  remodoling  of  your 
builuing  unless  that  was  to  represent  a  complete  fulfillment  by 
us  of  our  obligationsunder  the  contracts  and  of  all  your  intoreat 
in  the  award  of  the  City  of  CMc.  go.  Your  offer  neceLSi,<-rily  b^ng 
made  upon  the  above  basis,  is  accordingly  accepted  as  a  completi 
performance  of  our  mutual  obligations  under  the  contracta  and  we 
will,  therefore,  deposit  ^18,360,26  to  your  credit  and  make  the 
same  available  for  the  remodeling  of  your  building. 

The  difference  of  vp600,00  in  the  figures  above  is 
represented  by  accrued  interest  on  the  mortgage  of  .j575,OuO  from 
date  of  signing  to  osptember  l8th,  which  ,,e  ./ill  credit  as  a 
separate  item. 

Yours  very  truly, 

R»  D.  Mathias.« 

The  most  important  evidence  in  the  record  indicative  of  the 

understanding  of  petitioner  as  to  the  distribution  of  the  award  is 

the  letter  written  by  her  attorney  on  September  17,  19 30,  which  is, 

in  part,  as  follows? 

"Depositors  State  Bank, 
4701  S,  Ashland  j ve,, 
Chicago* 

Gentlemen  I    Attention  -  Mr,  Mathias, 

I  have  checked  over  the  figures  left  with  me  today  by  Mr, 
Mathias,  and  have  revised  them  to  September  13,  19 jO,  They  now 
read  as  follows: 

Helen  Schymanski '  s  share  of  award .•^i70#000,00 

Special  assessiacnt  paid $  ^',992,00 

Attorneys  fees  deducted 10,000,00 

Principal  of  Mortgage,  deducted 25,000,00 

Balance  of  interest  on  mortgage, 

deducted 10,641,74     5l#633,74 

Balance  to  Helen  Schymanski 's  credit 

for  remodeling  $18,366.25 

Sincerely  yours, 

Adelor  J,  Petit.* 

Petitioner  filed  a  cross  bill  on  January  19,  I929,  in  the  first 

proceeding  filed  by  the  bank  to  foreclose  her  trust  deed,  in  which  uhm 

alleged  lifter  ^l^^   "that  accordingly,  in  e  ,ulty  and  good  conscience, 

the  cross-defendant,  THE  DEPOSITORS  STATE  BAIIK  should  deliver  up  and 

cancel  the  bonds  mentioned  in  the  original  bill  to  the  extent  of  SKU 

THOUSAND  DOLLARS  ($60,000)  said  SIXTY  THOUSid^D  DOLLARS  ($6o,000)  beln 

the  amount  due  your  oratrix  by  reason  of  the  said  award,  and  that  yo\r 

oratrlx  is  entitled  in  e  luity  and  good  conscience  to  be  credited  on  Ymt 
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indebtedness  in  the  sum  of  SIXTY  THOUSAND  DOLi^ARS."  It  should  bo  noted 
that  when  the  intervening  petitioner  filed  ciiis  croos  bill  she  did  mt 
claim  the  entire  award  but  only  tliat  she  was  entitled  to  $6o,000  thsraof . 
In  other  words  she  claimed  that  she  should  be  allowed  a  credit  on  th« 
mortgage  bonds  to  the  extent  of  :p70,000,  her  share  of  the  award,  less 
$10,000,  the  aiuount  she  agreed  to  pay  to  the  attorneys  who  conducted 
the  condemnation  proceedings. 

Thereafter  a  bill  of  complaint  w^.s  filed,  March  26,  1932,  to  fore- 
close the  trust  deed  executed  by  petitioner  on  August  1,  1930,  as  security 
for  her  then  mortgage  indebtedness  of  $75,000.  A  cross  bill  was  filed  by 
Mrs,  Schsrmanski  in  this  foreclosure  proceeding  on  January  9,  I933, 
approximately  three  years  <?ifter  the  award  money  had  been  distributed. 
In  this  cross  bill  she  alleged  that  she  executed  the  bonds  aggregating 
$75,000  and  the  trust  deed  securing  same  as  the  result  of  duress  practice* 
upon  her  and  that  said  bonds  and  trust  deed  were  without  consideration, 
loiriiere  in  her  cross  bill  did  she  allege  or  intimate  that  the  proceeds  dT 
the  award  had  not  been  properly  distributed  and  accounted  for. 

During  the  nearly  six  years  that  intervened  between  the  receipt 
and  distribution  of  the  award  and  the  filing  of  her  petition  in  this  cause 
neither  Mrs,  Schymanski  nor  any  one  In  her  behalf  made  eny  objection  to 
the  disposition  of  the  proceeds  of  the  condemnation  award  or  adyano#d  any 
claim  for  the  amount  of  said  award  in  excess  of  *70,000* 

On  August  27,  1934,  a  decree  was  entered  in  this  proceeding,  which 
contained  the  following  provision: 

"That  the  claims  of  any  and  all  persons  for  preforonce  against 
said  bank  or  this  estate  shall  be  filed  and  presented  to  the  receiver 
or  this  Court  or  to  the  clerk  of  this  Court  on  or  before  liovomber  1, 
1934-.  and  that  from  and  after  said  uate  all  persons  sliall  be  and  are 
hereby  declared  to  be  absolutely  and  forsver  barred  from  filing  or 
presenting  claims  for  preference  against  said  bank  or  this  estate," 

Since  the  intervening  petition  of  Mrs,  Schymanski  was  not  filed 

until  July  14,  1936,  long  subsequent  to  the  date  fixed  by  the  decree  of 

1fc»  Circuit  court  for  the  filing  of  preferred  claims  and  since  no  facts 

w»re  shown  or  reason  assigned  why  the  aforesaid  decretoJ.  order  should  not 

constitute  a  bar  to  any  daia  for  preference  on  the  part  of  the  inter- 
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venlng  petitioner,  she  could  not  In  any  event  be  held  to  be  entitled 

to  any  proference  over  the  general  creditors  of  the  bank, 

lie  are  impelled  to  hold  that  the  complaint  of  the  int^venlng 
petitioner  is  entirely  lacking  in  morit  and  that  she  is  not  entitled 
to  recover  from  the  respondent,  either  by  way  of  preference  or  othor- 
vdse,  any  part  of  the  condemnation  award  in  excess  of  470,000* 

For  the  reasons  stated  herein  the  decree  of  the  Circuit 
court  is  affirmed. 

DSCREE  A3?FIHiJlED, 

Friend,  P.  J»,  and  Scanlan,  J,,  concur. 
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'  >  I  y"*    ^'  cookI  counsel,  i 

CHARLES  HILL.          \                    )    I  /  ^'  \^y          \ 

'  ^  306  I.^^^v 


Appelleds 


v2  78 


MR,  JUSTICE  SULLIVAi^  DELIVPJRIia)  THE  OPINION  OF  THE  COURT, 

The  complaint  filed  by  plaintiff,  Felix  Centracchio,  charged 
that  defendant,  Cha.rles  Hill,  maliciously  caused  his  arrest  and  imprison- 
ment. Defendant  was  personally  served  with,  summons  but  having  filed  no 
appearance  or  answer  an  order  of  default  was  entered  against  him  on 
September  20,  1939*  Ori  the  same  day  a  jury  was  impanelled  to  assess 
plaintiff's  damages.  The  jury,  in  addition  to  returning  a  general 
verdict  finding  defendant  guilty  and  assessing  plaintiff's  damages  at 
$2,250,  made  a  special  finding  that  "malice  is  the  gist  of  the  action," 
Following  is  the  Judgment  order,  wliich  vas  also  entered  on  September  20, 
1939:  "Therefore   it  is  considered  by  the  court  that  the  plaintiff, 
Felix  Centracchio  do  have  and  recover  of  and  from  the  defendant, 
Charles  Hill,  his  said  damages  of  Two  Thousand  Two  Hundred  Fifty 
Dollars  (5^2,250)  in  form  as  aforesaid  by  the  jury  assessed  together 
with  his  costs  and  charges  in  this  behalf  expended  and  have  execution 
therefor,"   On  October  I6,  1939,  the  clerk  of  the  Circuit  court  issued 
a  capias  ad,  satisfaciendum,  which  was  executed  by  the  arrest  of  defend- 
ant on  October  21,  I939.  On  October  26,  1939*  defendant's  motion  to 
quash  the  capias  ad  satisfaciendum  was  denied.  Thereafter,  on  i^ovember 
15#  1939,  defendant  filed  a  motion  and  petition  to  vacate  the  judgment 
under  section  72  of  the  Civil  Practice  act.  This  motion  was  continued 
to  ovember  28,  1939,  and  denied  on  that  day.  The  court  then  on  the 
same  day,  after  examining  the  record  of  the  proceedings  in  this  cause 
and  finding  that  the  jury  was  impanelled  only  for  the  purpose  of 
assessing  damages,  stated  that  the  jury  was  without  power  to  make  th« 
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special  fljodlng  that  malice  was  the  gist  of  the  iictlon  and  suggestad 
that  defendant  file  a  motion  instanter  to  quash  the  oapiaa  ad  Sctin- 
f&clen<^uffl«  o&ld  motion  was  filed  and  tiie  court  ordered  the  capiag 
quashed.  This  appeal  hy  plaintiff  followed. 

Several  contentions  are  urged  by  plaintiff  for  the  reversal 
of  the  order  ,.uashing  the  writ,  but  in  view  of  the  recent  decision  of 
the  oupreme  Court  in  Injafalls  v.  Kaklio;af  373  111,  404  (advance  sheets), 
in  which  the  opinion  v,&s  filed  February  21,  1940,  and  rehearing  denied 
April  3,  194-0,  we  deem  it  unnecessary  to  consider  or  discuss  such 
contentions.  In  the  light  of  the  iia.fclios  case,  the  only  question 
before  us  for  consideration  and  deteriaination  is  whether  the  capias 
ad  satisfacienduBt  issued  by  the  clerk  of  tlie  Circuit  court  w&s  void 
^b  ixxitlo.  If  it  was,  it  may  be  attacked  at  any  time,  either  in  the 
trial  court-  or  for  the  first  time  in  this  court  while  the  cause  is 
pending  here  on  review.  If  the  capias,  was  in  fact  void,  the  order  of 
the  trial  coux  t  quashing  it  must  be  sustained,  even  though  the  reason 
stated  by  the  court  as  tiie  basis  for  its  action  was  improper  and 
insufficient. 

In  the  Raklios  case,  the  court  said  at  pp.  405,  406  and  407i 

"A  capias  ad  sa  .isfacleaduffi  issued  out  of  the  municipal 
court  of  Ciiicago  against  ap  cllaiit  based  upon  a  judgment  in  tort 
entered  in  said  court  June  22,  1938,  in  favor  of  appellee  and  against 
appellant.  Appellant's  motion  to  quash  the  v?rit  was  overruled  and 
he  appealed  to  the  Appellate  Court  where  the  order  was  affirmed. 
Le^ve  to  appeal  having  been  granted  the  case  is  here  for  further 
review, 

"The  statement  of  claim  alleged  appellee  had  dalivered  to 
appellant  $2500  to  be  used  in  the  purchase  of  certain  restaurant 
equipment  wiiich  was  to  be  sold  at  bauiiruptcy  sale.  The  money  was  to 
be  used  only  in  event  appellant  purchased  all  the  property.  It  was 
alleged  appellant  failed  to  purchase  all  the  property  and  appellee 
demanded  the  return  of  the  money;  that   appellant  failed  to  return, 
except  as  to  i^500  and  the  t  as  to  the  rciuaining  ;^2u00  appellant 
'willfully,  maliciously  and  unle  Tolly  converted  the  same  to  his  own 
use.'   appellant  defaulted  and  a  hearing  vrjis  liad  beforo  the  court 
without  a  jury  end   judgment  rendered  for  appellee.  The  pertinent 
parts  of  the  judgment  are  'Court  makes  special  finding  of  malice, 
Nov.  comes  tlifi  plaintiff  in  this  c&use,  the  defendant  being  absent 
♦**  and  the  cause  comes  on  in  the  regular  course  for  trial  before  the 
court  without  a  jury  and  the  court  having  heard  the  evld'  noe  *^ 
enters  the  following  finding!  The  court  finds  the  defendant  John 
Raklios,  guilty  as  charged  in  plaintiff's  statement  of  claim  and 
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assesses  the  plaintiff's  damages  at  the  sum  of  $2000  In  tort  »  Then 
follows  the  Judgment  order  with  the  direction  for  a  general  execution 
and  'malice  body  execution  to  issue.* 

"Appellant  contends  the  only  authority  for  the  issuance  of 
tne  capias  ad  satisfacieudum  ii;  section  p  of  the  Judgments  act  (111, 
Rev.  Stat.  1939*  chap.  IT,   par.  5)  which  provides,  'No  execution  shall 
issue  against  the  body  of  the  defendant  except  when  the  judgment  shall 
have  been  obtained  for  a  tort  committed  by  such  ..efendant  and  it  shall 
appear  from  a  special  finding  of  the  jury,  or  from  a  special  finding 
by  the  court,  if  the  case  is  tried  by  the  court  without  a  Jury,  that 
malice  is  the  gist  of  the  action,'  etc.,  and  that  the  judgment  in  this 
case  does  not  meet  the  statutory  requirements,  in  that  there  la  no 
special  finding  by  t.-e  court  that  xualice  was  tl.e  gist  of  the  action. 

"Section  5  was  amended  in  1935,  the  part  added  being  th« 
provision  that  it^.shaJJ,.  a£BeaiLjjL.the_iud£^^^  by  apeoi^l  ftn^^l.T^g 
of  the  court  or  .jury  as  the  case  inax^g^  th^t  :ualice  wab  the  gist 
of  the  action.   Prior  to  the  amendment,  the  issuance  of  a  writ  was 
not  dependent  upon  a  finding  or  reference"  to  malice,  in  the  Judgment ^ 
but  if  the  action  was  in  tort,  the  clerk,  upon  application  issued  the 
writ.   (£gopj.e  y.  M^c^r,  236  ill.  ^41j   Kell«r,  Tet.».1r>g>,»  K-   viv,K  Y. 
Morton,.  228  id,  3?o.) 

"is/hen  the  debtor  made  application  to  be  released  under  the 
Insolvent  Debtors  act,  an  issue  was  raised  as  to  whether  malice  was 
the  gist  of  the  action.  In  determining  that  question  the  court 
referred  to  the  pleadings,  and  if  the  allegations  showed  malice  was 
the  gist  of  the  action  the  doctrine  of  res  ad Judicata  applied  and 
the  issuance  of  the  \wit  sustained.  Jernberg  v.  Mix.  I99  111.  254, 

•^nder  section  ^',  as  amended,  the  clerk  of  the  court  is  not 
authorized  to  issue  an  execution  against  the  body  of  .the  defendant, 
unless  the  ".judgment  shows  that  it  wa s  entered  upon  an  action  for  a 
tort  committed  by  the  defendant  and  that  the  judgment  contains  a 
special  finding  of  the  Jury  or  the  court  (if  the  case  is  tried  irlthjpat 
a  Jury)  that  malice  was  the  isist  of  the  action.   If  a  defendant 
against  whom  a  writ  was  issued  desires  to  challenge  the  sofficiency 
of  the  Judgment  as  regards  to  question  of  tho  findings  of  malice  his 
remedy  is  to  apply  to  the  court  entering  the  Judgment  to  quash  the 
writ.  The  provisions  re;aiiring  that  before  an„execution_for_  t&e_baslz 
of  the  defendant  shall  issue  the  Judment_3hall..show  that  the  Judgment 
was  obtained  for  &  iort  coinMtted_byJ:he_defendaivt_and  that  majAce — 
was  the  gist  of"""the  action;  are  mandatory,  and  if  such  flnaings  dp 
not  appear  on  the  f«qejof_ the  ^judgment,  the  clerk  is  without  aUohoriTj 
to  issue  the  v,Tit.  '  ~  fast   duty  impose'd  by  statute  upon  the  clerk  to 
issue  the  writ  is  a  ministerial  act  and  he  is  not  permitted  to^  refer 
to  the  pleadings  to  determine  whether  malice  was  th^  gist  of  the  actioi 
for  the  determination  of  such  auestion  is  a  Judicial  act.  a  complaint 
which  states  a  cause  of  action  having  malice  as  the  gist,  does  not 
authorize  the  clerk  to  issue  the  ^xit,  unless  the  Judgment  contains 
the  essential  elements  prescribed  by  statute."  (Italics  ours.) 

It  will  be  noted  that  in  that  case  the  Supreme  Court  held 
that  It  was  mandatory  under  the  statute  that  a  finding  by  the  court 
or  Jury,  as  the  case  might  be,  that  malice  was  the  gist  of  the 
action  must  appear  on  the  face  of  the  Judgment  itself  before  an 
execution  for  the  body  of  the  defendant  shall  i^sue  and  that  If 
such  a  finding  does  not  appear  ^onV^JL,,^^L^^S--^^mi^   ^ 
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clerk  Is  without  authority  to  Issue  the  writ." 

Plaintiff  Insists  that  the  word  'Judgment"  as  used  In 
the  Rfikllos  case  was  Intended  to  Include  all  orders  and  findings  In  th« 
record  and  that  the  Jury  haying  made  a  special  finding  In  this  case 
that  "malice  Is  the  gist  of  the  action"  there  was  a  full  compllattee 
with  the  provisions  of  the  statute  heretofore  referred  to,  and  the 
cleric  of  t2ie  court  had  authority  to  issue  the  capias.  7te  think  that 
it  is  a  sufficient  answer  to  this  contention  to  state  that  the  word 
"Judgment"  has  a  distinctive  meaning  in  the  law,  A  "Judgment"  is  a 
final  determination  of  tixe  rights  of  the  parties  in  an  action  and  we 
must  assume  that  the  Supreme  court  a:;ed  the  word  in  its  ordinary  legal 
sense.  Inasmuch  as  the  HakH^c^  g^se  embodies  the  construction  given 
by  our  Supreme  court  to  the  foregoing  section  of  the  statute,  we  are 
impelled  to  hold  that  since  the  Judgiaent  in  the  instant  case  did  not 
show  on  its  face  that  malice  was  the  gist  of  the  action,  it  did  not 
meet  the  requirements  of  the  statute  and  tnat  the  yrrit   of  capias  ad 
satisfaciendum  was  therefore  void  and  v.rongfully  issued. 

The  order  of  the  Circuit  court  is  affinned, 
0RD2R  APFIHMED. 

Friend,  i',   J,,  and  Scanlan,  J,,  concuTo 
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ON  APPEAL  OF  ANNA  L,  HAA«.p, 
Appellant 

im,  JUSTICE  SULLIVAN  DELIVERJSD  raE  OPINION  OF  THE  COURT. 

Plaintiff,  Fred  A.  Haase,  individually  and  as  conservator 
of  the  estate  of  Anna  L,  Haase,  Insane,  filed  a  complaint  in  the 
Circuit  court  for  th©  Issuance  of  an  injunction  without  notice  and 
without  bond  to  restrain  Anna  L,  Haase,  her  guardian  ad  litem  and  her 
attorneys  from  proceeding  in  any  manner  in  the  case  pending  in  the 
Probate  court  involving  the  estate  of  Anna  L,  Haase  and  to  restrain 
the  Lake  View  Trust  &   Savihgs  Bank  from  paying  to  said  Anna  L,  Haasa 
any  money  out  of  a  certain  account  in  said  bank.  An  order  was 
entered  directing  the  injunction  to  issue  v/ithout  notice  and  upon 
the  filing  of  a  bond  in  the  sum  of  $100,  which  bond  was  immediately 
approved.  Anna  L,  Haase  (hereinafter  sometimes  referred  to  as  the 
defendant)  seeks  by  this  interlocutory  appeal  to  reverse  the  order 
denying  her  motion  to  dissolve  the  temporary  injxmction  and  to 
dismiss  plaintiff's  complaint. 

Plaintiff's  complaint  for  injimction  filed  February  28, 
194-0,  alleged  substantially  that  he  is  the  stepson  of  Anna  L.  Haasej 
that  he  had  theretofore,  on  October  3,  1939*  tteen  appointed  by  the 
Probate  court  conservator  of  the  estate  of  said  Anna  L,  Haase, 
insane,  and  that  as  such  conservator  he  had  filed  a  bond  of  ;jil4-,000 
in  said  court;  that  while  acting  as  conservator  he  filed  a  claim 
against  the  estate  of  his  insane  ward  and  a  petition  rexuesting  the 
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appointaent  of  a  paardlan  ^  litem  to  defend  against  said  clala;  that 
upon  a  hearing  on  said  petition  Francis  McKeever  was  appointed  guardian 
M^  mOk  for   Anna  L.  Haase;  that  Anna  L.  Uaase  filed  a  petition  seeking 
the  restoration  of  her  co«petenc7  and  also  to  reroke  his  letters  of 
conserra  tor  ship,  to  which  petition  he  filed  an  answer  and  tht  matter 
was  set  for  hearing  on  I-ebruarjr  23,  1940;  that  he  thereupon  filed 
sereral  petitions,  one  for  the  appointment  of  a  disinterested  alienist 
to  examine  Anna  L.  Baase,  another  dosanding  a  Jurj  trial  on  the  issues 
presented  bf  the  rarioos  petitions  axkd  answers  and  still  another,  idiich 
sought  the  return  to  the  estate  of  certain  property  alleged  to  be  hsld 
b7  Maurice  LaTlne,  an  attorney,  who  claimed  to  represent  Anna  L.  Haas* 
and  that  answers  having  been  filed  thereto,  these  petitions,  except  that 
for  the  appointment  of  an  alienist,  which  was  preemptoril/  denied,  were 
set  for  Clearing  at  the   same  time  as  the  aforementioned  petition  of 
Amu  L.  Haase;  that  uposn  the  hearing  of  these  matters  on  February  23* 
I9AO,  the  Probate  court  entered  an  order  which  reroked  his  letters  of 
conservatorship,  directed  hla  to  file  a  final  account  and  report  nmt 
later  than  February  28,  1940,  and  set  for  hearing  on  March  1,  19*^, 
soch  objectionsas  might  be  filed  to  his  final  account  and  report; 
that  it  was  farther  ordered  by  the  Probate  court  that  his  claim  against 
the  estate  of  Anna  L.  Haase  be  stricken,  that  his  petition  for  &  J^Jry 
trial  be  stricken  and  that  his  petition  for  the  return  by  attorney  Lavine 
of  certain  property  be  stricken  and  "that  Pred  A»  Haase  forthwith,  torn 
over  to  liout  P.  Haase,  all  personal  and  mixed  property,  evidences  of 
Utle,  eridenees  of  debts,  etc.;"  that  theret^wn  he  prayed  an  appeal 
to  the  Circuit  court  from  such  orders;  that  he  caused  a  notice  of  such 
appeal  to  be  served  on  Anna  L.  Haase,  her  attorneys  and  her  guardian 
^  litei  and  paid  for  tim   transcript  of  the  record;  that  he  presented 
two  separate  appeal  bonds  in  the  sum  of  $2^   each  to  the  Probate  court 
for  approral,  but  said  court  failed  and  refosod  to  approwe  same;  that 
after  the  attorneys  for  Anna  L.  Haas*  had  boen  serwed  with  the  notice  of 
appeal  on  Fehraarj  26,  1940,  ti>sy  caused  a  notice  to  be  served  upon 
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Fred  A.  Haase  to  appear  before  the  Probate  court  on  February  27,  1940- 
to  answer  the  motion  and  petition  of  Anna  L.  Uaase  for  a  rule  on  him  to 
show  cause  why  he  should  not  be  punished  for  contempt  for  his  failure 
and  refusal  to  turn  lier  property  over  to  her  as  he  had  theretofore  been 
ordered  to  do;  and  that  "Fred  A.  Haase  will  suffer  irreparable  financial 
loss  and  damage  because  of  his  individual  Joint  interest  in  the  bank 
account  in  the  Lake  View  Trust  &  Savings  Bank  *  *  ♦  and  other  property 
jointly  owned,  if  said  Vvrit  of  Injunction  does  not  issue  agaJnalt  Anna 
L,  Haase,  her  attorneys,  agents,  assigns,  aids,  and  servants  and 
Francis  McKeever,  Guardian  ad  litem,  the  Lake  View  Trust  &  Savings 
Bank,  if  said  property  personal  and  mixed  are  turned  over  to  Anna  L. 
Haase,  because  he  believes  and  is  informed  that  the  same  Anna  L,  Haase, 
is  insane  and  incompetent  to  manage  and  control  her  own  property  and 
that  at  the  hearing  on  February  23,  1940,  in  the  Probate  Court  of  Cook 
County,  Illinois,  no  hearing  was  had  determining  the  rightful  owner- 
ship of  said  property  and  that  the  court  was  without  Jurisdiction  to 
enter  the  order  against  Fred  A.  Haase," 

It  was  further  alleged  in  the  complaint  that  Anna  L.  Haas* 
was  declared  insane  on  September  22,  1939*  ^7   a  Judgment  of  the  County 
court  of  '.Viimebago  county,  Illinois,  and  that  letters  of  conservatorship 
were  issued  to  Fred  A,  Haase  in  response  to  a  petition  filed  by  hi*  in 
the  Probate  court  of  Cook  county,  which  petition  was  accompanied  by  a 
certified  copy  of  the  Judgment  of  the  County  court  of  './innebago  County, 
declaring  Anna  L.  Haase  insane;  that  on  October  I3,  1939>  an  order  was 
entered  in  the  County  court  of  'Vinnebago  county  declaring  Anna  L.  Haase 
sane,  from  which  order  an  appeal  was  prayed,  which  "is  still  pending 
in  the  Circuit  court  of  Winnebago  County,  Illinois;"  and  that  "during 
the  pendency  of  the  appeals  of  Fred  A,  Haase,  as  Conservator  and  as  an 
Individual,  to  the  Circuit  Court  of  Cook  County,  Illinois,  or  until 
further  order  of  this  Court,  the  plaintiff,  Fred  A.  Ha;.se,  as  Conserv- 
ator and  as  an  individual,  prays  that  "^rit  of  Injunction  be  issued  out 
of  this  Honorable  Court,  directed  to  Anna  L,  Haase,  her  attorneys. 


.:;  mlii  no  olwi  b  lot  saGBli  .  o  nol^iusq  arts  ael^ofii  9st}  tmiaoji  ai 

oitsxiil  BldBiaq^itt  t^fitt^  lihi  08«bH  ,A  feeilL*'  *6d:t  fens  (ofe  «#  hQiabio 

jtDsGf  ?d;t  /ti  ^asiscfril  :hilol  Isisbtvtbat  aid  lo  ©sifaos^cf  srgBSBiab  has  aeol 

■"^^laqoiq  isricto  bu  'jb^I  sgsivsS  A  taix^l  wbXY  fi^sd  futij  ai  iaaoiH^M 

:mnA  #exxtas  ;/:  eeob  rtolttmitlal  lo  iltti  blmz  11  ^fcsfivifo  ^elcfiiloj, 

TiK  s  ;>3«ia  w«±V  ®:i4i5J  ©ri^   ,ai9.tll  £>iS  nel&isJjO  ,rt9V®«XsM  zloa&'fi 
o;^  i!9To  fe®tti;;>cf  &i&  b&xlm  bass,  Isnosi©^  x^'^^xioiQ"  -&^«8  "JJ:  ,ixi:«a 

biLQ  Y^"i9<I0"c[  fwo  -Tiail  Xo^^^nco  bcm  ogsrisis  o;^  tffsj'sqfflooftl  feita  sxusaxii:  el 

oi'  nol:tt^'-'     ^"- '    .—^-r?--     .    -  +»tj:fos  erlJ-  Sad:f  fens  x^49qd'i(|  ftlijs  lo  .^irla 

".®«bbH  ,A  be's7±  S&ai&-^B  lehio  sjld-  t9iaB 

cxlriBioiBVi^&aQo  lo  si^ctciel  jj^iij  oiifi  ^nKmllll  ^ij^duoo  ogBcf^milv?  lo  iw^oo 
iii.  ttlii  xgT  i[3ClJ:l  ftoiJ-Wsq;  js  ©c^  sanoqeei  £il  ©bbaH  ,A  b«"i^  oct  b©jtf««l  9«i©w 

:&au9D  9^a€9mil :  lo  :r'x0O9  X^tM<^n  Mt  \o  d-HsatgiJi/t  9ri^  lo  ^qoo  b^llli-i^o 
esw  'isfjio  KB  t^tl^I   ttX  tecfod-aC  no  d'.eriJ'    isnsanl  aasjaE  .J  jartnA  snl'isIo«ft 
seajsH  ♦.!  .-aflriA  ^lixjloei)  x^^^<30  03B<f«niir.."  lo  oiwoo  ■^J'iiiajO  ©/tt  nl  bQisi; 
gniiGi-q  IXlcfe   al"  rioMw  ^fes^^iq  asw  Ic&qqB  fis  lafeio  ifolxitw  jnoil  <9n>;i.2 
^I'HJJt"  J-BTCct  fms  "(alonilll  ^Y-f«^o3  ossefsmilti  lo  c^1iUf«)o  ^JUioilC  difct  ni- 
ru3  ec  bfiy  ioc*^£.vi©axioO  sa  ^eaaslv   .ii  festrtE  lo  sls9qq.«  9d:t  lo  x»neftfi»q  c 
XlioiJ  '10  ^elox^illl   ^x^fl^o-  ^iooO  lo  ;!r'issoO  itaoilO  bsI:^  gJ-   ^l&tibtvlL.. 
~vii32ncO  as   jSa-^iaH   .A  bo^  ^lll^rnl-Blq  ari:^   ^ctiifoO  aJUI^  Ic  isbio  nedi'w'i 
iuo  t^aa^l  scf  aoi^Drm^nl  lo  d^i*i:«f  i-M^  sx^iq  ^Laubtvlkal  na  &a  ban  io3a 
^a-^snioocfs  leri  ^saQBil  ,J  bohA  o^  bttio&ilb  ^j-moO  sXcfBfxoiioH  aldd-  lo 


agents,  aids,  assigns,  servants,  and  Francis  McKeever,  Guardian  ad 
litem  and  Lake  View  Trust  and  Savings  Bank,  a  corporation,  for  good 
cause  shown  without  notice  and  without  bond,  that  they  be  restrained 
from  proceeding  any  further  in  the  case  entitled,  IN  THE  MATTER  OF  THB 
ESTATE  OF  ANNA  L.  HAASS,  INSANE,  IN  THE  PROBATE  COURT  OF  COOK  COUNTY, 
ILLINOIS  *  *  ♦  until  the  appeals  of  Fred  A.  Haase,  as  Conservator  and 
as  an  individual,  are  disposed  of  completely,  or  until  further  order  of 
this  Honorable  Court," 

It  was  then  alleged  that  "Fred  A.  Haase  and  Anna  L,  Haase 
have  a  Joint  bank  account  in  the  Lake  View  Trust  &  Savings  Bank,  a 
corporation,  Chicago,  Illinois,  with  rit;hts  of  survivorship^  which 
bank  account  now  contains  the  sum  of  Ten  thousand  dollars  approximately, 
and  which  bank  account  has  been  made  part  of  the  claim  of  Fred  A.  Haase 
and  as  yet  no  hearing  has  been  had  in  said  claim,  and  that  the  Lake 
View  Trust  &   Savings  Bank,  a  corporation,  be  restrained  and  enjoined 
from  paying  out  any  money  to  Anna  L,  Haase  in  bank  account  1354-9  until 
further  order  of  this  Courtj"  that  "Fred  A,  Haase,  as  Conservator,  has 
filed  his  inventory  and  amended  inventory  in  the  Estate  of  Anna  L.  Haase, 
Insane,  in  the  Probate  Court  of  Cook  County,  Illinois,  and  that  said 
bank  account  and  interest  of  the  Insane  Ward  and  other  joint  property 
has  been  properly  listed;"  that  "since  October  3,  1939*  Anna  L,  Haase 
has  received  the  sum  of  Nine  hundred  dollars  from  another  bank  account 
in  the  Lake  View  Trust  &  Savings  Bank,  a  corporation,  two  hundred  and 
fifty  dollars  of  said  sum  was  received  [by]  the  said  Anna  L.  Haase 
on  February  23,  1940,  which  money  is  sufficient  to  keep  and  maintain 
her;  that  Anna  Lo  gaase  is  indebted  to  Fred  A.  Haase  to  the  extent  of 
approximately  $11,000,  which  amount  is  now  due  and  owing  by  her  to  him; 
that  "if  Anna  L.  Haase  receives  all  the  property  more  specifically  set 
forth  hereinabove  that  the  said  Anna  L.  Haase  will  dissipate  said 
property  in  question  thereby  causing  this  plaintiff  to  suffer  an 
irreparable  damage  with  reference  to  his  interest  therein;"  and  that 
"there  has  never  been  a  hearing  v/ith  reference  to  the  adjudici^tion  of 
Anna  L,  ftaase's  mental  competency  in  any  coxirt  in  Cook  county,  Illinois, 
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slnce  the  appointment  of  a  conservator," 

The  complaint  concluded  with  the  prayer  that  an  Injunction 
Issue  forthvdth  "for  good  cause  sixown,  without  notice  and  without  bond" 
restraining  the  several  defendants  as  follows: 

"(1)  That  Iixma   L.  liaase,  her  agents,  attorneys,  alda, 

assigns,  and  servants,  he  restrained  from  proceeding  In  any  manner 

INSANE, 
whatsoever,  IN  TES  MATTER  OF  TliE  SSTAT3  OP  AiiliA   L.  HAASfi,/until  th« 

further  order  of  this  Court, 

"(2)  That  Anna  L.  Haase,  be  restrained  *  *  «  from  witlv- 
dr awing  any  money  from  tlie  Lake  View  Xrust  &   Savings  Bank  account 
#1354-9  in  the  name  of  Fred  A.  Haase  &  .-jma  L,  liaase,  as  joint  tenants 
with  right  of  survivorship  until  the  further  order  of  this  Court, 

•♦(3)  That  the  Lake  View  Trust  &   Savings  Bank  be  restrained 

*  *  *  from  paying  to  Anna  L,  Haase,  any  money  now  on  deposit  in  account 
#13549  in  said  Lake  View  Trust  &.   Savings  Bank,  until  the  further  order 
of  this  Court, 

"(4)  That  Francis  McKeever,  Guardian  ad  litem  be  restrained 

*  ♦  *  from  proceeding  in  any  manner  in  the  case  entitled  IN  THE  iSATiSR 
OF  THE  SSTATE  OF  AI^NA  L.  HAASE,  INSAKB.« 

As  heretofore  stated  an  order  was  entered  by  the  Circuit 
court  on  February  28,  1940,  directing  that  the  injunction  issue  •*as 
prayed  for  in  the  Bill  of  Complaint  for  Good  Cause  Shown,  without 
notice  and  $100  bond," 

The  motion  of  defendant  Anna  L,  liaase  filed  inarch  1,  1940, 
to  dissolve  the  injunction  and  to  dismiss  the  complaint  for  want  of 
equity  was  continued  to  ilarch  4,  1940,  On  kcvoh   5,  1940,  the  following 
order  was  entered;  '♦The  Court  hereby  orders,  adjudges  and  decrees  that 
the  plaintiff  Fred  A,  Haase  deposit  with  the  Clerk  of  The  Circuit 
Court  of  Cook  County,  Illiuols,  all  the  property  that  he  has,  personal 
and  mixed,  the  property  Involved  in  the  Probate  Court  of  Cook  County, 
Illinois,  in  the  matter  of  the  Estate  of  Anna  L,  Haase,  Insane;  that 
Maurice  Lavine,  one  of  the  attorneys  for  Anna  L,  Haase,  turn  over  any 
property  that  he  has  belonging  to  Anna  L.  Haase,  to  the  Clerk  of  the 
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Circuit  Court  of  Cook  County,  Illinois;  that  the  plaintiff.  Prod  A« 
Haase,  perfect  his  appeals  from  the  Probate  Court  of  Cook  County, 
Illinois,  to  the  Circuit  Court  of  Cook  County,  Illinois,  in  48  hoursj 
that  in  the  event  the  appeals  are  not  perfected  witliin  48  hours,  then 
the  Wtit  of  Injunction  will  be  dissolved  and  the  complaint  dismissedj 
that  a  copy  of  this  order  be  shown  to  the  Judge  of  the  Probate  Court 
of  Cook  County,  Illinois,  and  that  the  Court  further  orders  the  pending 
hearing  on  these  motions  be  and  the  same  is  set  for  Friday  the  8th  day 
of  March,  A.  D,  1940." 

On  March  8,  194-0,  an  order  was  entered  denying  the  motion 
of  Anna  L,  Haase  to  dissolve  the  injunction  and  to  strike  plaintiff's 
complaint.  As  heretofore  shown  it  is  from  this  order  that  defendant 
Anna  L.  Haase  appeals.  On  ¥arch  9,  1940,  the  court  on  its  own  motion, 
modified  the  writ  of  injunction  by  striking  therefrom  paragraphs  one 
and  four,  which  paragraphs  restrained  Anna  L.  Haase,  her  attorneys  anA 
Francis  McKeever,  her  guardian  ad  litem,  from  taking  any  further  action 
in  the  proceeding  pending  in  the  Probate  court. 

Defendant's  theory  as  stated  in  her  brief  is  as  follows: 
"It  was  error  for  the  Court  to  issue  the  writ  of  injunction  without 
notice  because  it  did  not  appear  from  the  complaint  or  affidavit  that 
the  rights  of  the  plaintiff  would  be  unduly  prejudiced;  and  it  was 
error  to  issue  a  writ  of  injunction  on  a  complaint  containing  an  improper 
and  bad  verification.  It  was  also  error  for  the  Court  to  take  juris- 
diction of  the  cause  on  the  complaint,  which  sought  to  intercept  tmd  oust 
the  Probate  Court  from  administering  an  estate  properly  before  it,  and 
which  complaint  showed  no  equitable  reason  for  a  court  of  ch^jicery  to 
intercede,  Equity  should  not  intercede  when  the  relief  sought  is  in 
effect  the  trial  of  the  right  to  personal  property  or  to  allay  fears 
and  apprehenslon8,or  to  restrain  the  transfer  of  property  before  a  legal 
claim  is  established  or  when  the  plaintiff  has  a  complete  and  adequate 
remedy  at  law.  It  is  the  defendant's  theory  further  that  if  this  ourt 
dissolves  the  writ  of  Injunction  that  the  complaint  should  be  dismissed 
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bccause  the  complaint  prays  only  for  liijunctiVG  relief  and  the 
dissolution  of  the  writ  of  injunction  is  in  effect  a  disposition  of 
the  entire  matter," 

In  our  opinion  the  complaint  filed  in  this  case  is  entirely 
devoid  of  equity  on  its  face  and  there  is  no  allegation  contained 
therein  tliat  warranted  the  issuance  of  the  injixnction  without  notice. 
The  complaint  presents  the  rather  sorry  spectacle  of  an  attempt  by 
plaintiff  to  take  advantage  of  his  aged  stepmother,  whose  interests 
v;ere  antrusted  to  his  protection  hy  reason  of  his  appointment  as  the 
conservator  of  her  estate.  Anna  L,  Haase,  it  will  be  recalled,  was 
declared  insane  by  the  judgment  of  the  County  court  of  Winnebago 
county  on  September  22,  1939,  and  on  the  strength  of  that  judgment 
and  on  his  petition  plaintiff  was  appointed  conservator  of  her  estate 
by  the  Probate  court  of  Cook  county  on  October  3,  1939,  Anna  L,  Haase 
was  thereafter,  on  October  13,  1939>  declared  sane  by  order  of  the 
County  court  of  V/imiebago  County  and  the  complaint  in  the  instant 
case  alleged  that  "an  appeal  v/as  prayed  from"  tnis  order  and  "is  still 
pending  in  the  Circuit  court  of  l/iniiebago  County."  The  allegation 
tl-xat  the  appeal  from  the  order  declaring  Anna  L.  Haase  sane  was  still 
pending  in  the  Circuit  court  of  Vinnebago  County  was  untrue  and  we 
think  it  could  only  have  been  made  to  deceive  the  trial  court.  Although 
it  does  not  appear  of  record  in  this  case  that  the  appeal  from  the  order 
of  the  ;'*innebago  County  court  declaring  Anna  L.  Haase  sane  was  dis- 
missed on  February  23,  1940,  it  was  so  stated  in  defendant's  brief 
and  not  denied  by  plaintiff  in  his  brief,  although  the  statement  is 
criticized  as  being  outside  the  record.  Plaintiff's  complaint  herein 
was  filed  February  28,  1940,  five  days  after  the  appeal  from  the 
restoration  order  had  been  dismissed  by  the  Circuit  court  of 
Wiimebago  county. 

After  there  liad  been  a  final  adjudication  restoring  Anna 
L.  Haase  to  competency  there  was  no  othor  course  open  to  the  Probate 
court  of  Cook  county  than  to  remove  Fred  A,  Haase  as  her  conservator, 
to  dismiss  his  alleged  claim  against  her  estate  and  to  order  him  to 
turn  over  to  her  all  her  property  that  had  co3«  Into  his  hands  as 
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her  conservator.  The  order  of  the  Probate  court,  which  plaintiff 
claims  will  cause  liim  irreparable  damage,  did  not  direct  hxm  to  turn 
over  any  of  his  property  to  defendant  but  ordered  that  "Fred  A.  Haas* 
forthwith  turn  over  to  Anna  L,  liaase  all  of  the  personal  and  mixed 
property  tliat  had  come  into  his  possession  belonging  to  Anna  L*  Haas*^ 
including  bank  books,  securities,  household  goods,  personal  effects, 
evidences  of  title,  evidences  of  debts,  etc." 

According  to  his  complaint  plaintiff  took  all  the  steps 
necessary  to  perfect  appeals,  both  as  an  individual  and  as  conservator 
of  the  estate  of  Anna  L«  Haase,  to  the  Circuit  court  from  the  adverse 
order  of  the  Probate  co^t,  except  that  separate  appeal  bonds  of  4^250 
presented  by  him  had  failed  to  receive  the  approval  of  the  Probate 
court.  The  complaint  does  not  so  allege  in  terms  but  it  is  inferable 
that  plaintiff's  appeal  bonds  were  not  approved  because  they  were 
deemed  insufficient  in  amount.  Instead  of  presenting  to  the  Probate 
court  for  its  approval  acceptable  bonds  and  availing  himself  of  his 
legal  right  of  appeal  to  the  Circuit  court,  Haase  instituted  this 
proceeding  in  equity,  whose  only  purpose  as  we  view  it  was  to  interfere 
with  and  deprive  the  Probate  court  of  its  jurisdiction  to  administer  the 
assets  of  the  estate  of  Anna  L,  Haase.  fthen  the  Circuit  court  in  the 
case  at  bar  ordered  Haase  to  turn  over  to  the  clerk  of  that  court  all 
of  the  assets  of  the  estate  of  Anna  L,  Haase,  it  in  effect  removed  the 
Probate  court  proceeding  to  the  Circuit  court, 

Haase  as  conservator  of  the  estate  of  Anna  L,  Haase  is  an 
officer  of  the  Probate  court.  He  was  appointed  by  that  court  and  is 
subject  to  Its  order.  It  seems  quite  apparent  that  plaintiff  filed  his 
complaint  in  the  Circtilt  court  to  avoid  complying  with  the  orders  of  th« 
Probate  court,  to  whose  control  and  jurisdiction  he  submitted  himself 
when  he  was  appointed  conservator. 

V/e  have  carefully  examined  plaintiff's  complaint  and  are 
unable  to  find  a  single  allegation  therein  that  would  entitle  hia  U 
injunctive  or  any  other  equitable  relief.  He  asserts  that  Anna  L,  Haase 
is  indebted  to  him  "in  the  sum  of  approximately  ^11,000."  let  not  even 
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a«v9  Ion  d©Y     ",000^X1$  xXsdsailxoTLqqB  lo  mjz  edd  al**  mtd  o;^  bsdcfsbnJ:  al 
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an  inkling  Is  given  as  to  the  nature  of  his  clalu  against  her  or  her 
estate  except  his  alleged  interest  in  the  Joint  bank  acco\int.  Ha  also 
asserts  that  he  "will  suffer  irreparable  financial  loss  and  danag* 
because  of  his  individual  Joint  interest  in  the  bank  account  in  the 
Lake  View  Trust  «Sc  Savings  Bank  ***  and  other  property  Jointly  owned" 
if  the  writ  of  injunction  does  not  issue  "because  he  believes  and  is 
informed  that  the  same  Anna  L,  Haase  is  insane  and  incompetent  to 
manage  and  control  her  own  property,"  and  that  "Fred  A.  Haase  and  Anna 
L,  Haase  had  a  Joint  bank  account  in  the  Lake  View  Trust  &  Savings  Bank 
♦**  1(^1  th  rights  of  survivorship,  which  bank  account  now  contains  the  sum 
of  $10,000  approximately,  and  which  bank  account  hijs  been  made  part  of 
the  claim  of  Fred  A,  Haase,"  These  are  the  only  allegations  in  the 
complaint  upon  which  plaintiff  can  even  pretend  to  predicate  a  claim 
for  eiuitable  relief.  It  will  be  noted  that  the  only  fact  definitely 
alleged  is  that  Haase  and  his  stepmother  have  a  Joint  bank  account  with 
the  right  of  survivorship.  The  order  of  the  Probate  court  did  not 
attempt  to  divert  him  of  any  right  that  he  might  have  in  this  bank 
account.  It  merely  directed  him  to  turn  over  to  Anna  L,  Haase  her  own 
property  inasmuch  as  she  had  been  declared  sane  and  competent  subsequent 
to  his  appointment  as  her  conservator.  Although  it  was  the  solemn 
obligation  and  sworn  duty  of  Haase  as  her  conservator  to  protect  and 
conserve  the  assetw  of  his  ward,  he  seeks  by  this  proceeding  to  evade 
the  orders  of  the  Probate  court  and  requests  a  court  of  equity  to  afford 
him  protection  and  relief  from  his  ward. 

There  is  no  allegation  in  the  complaint  that  plaintiff  would 
be  unduly  prejudiced  if  previous  notice  of  his  application  for  the 
injunction  were  given  to  the  defendants.  Indeed,  no  such  allegation 
could  have  been  truthfully  made  since  all  the  assets  belonging  to  Anna 
L.  Haase  were  in  plaintiff's  possession  when  he  filed  his  complaint 
and  it  is  conceded  in  his  brief  that  no  withdrawals  could  be  made  from 
the  Joint  bank  account  without  tha  signatures  of  both  himself  and  Anna 
L.  Haase.  ThOPOfore,  entirely  regardless  of  any  possible  right 
plaintiff  might  have  to  eqixitable  relief,  the  order  directing  the 
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Issuance  of  the  injunction  without  notice  was  erroneously  entered 
and  the  injunction  should  have  been  dissolved  on  defendant's  motion. 
We  are  also  asked  to  order  or  direct  the  dismissal  of  plaintiff's 
complaint  but  it  is  not  within  our  province  to  do  so  on  this 
interlocutory  appeal. 

Plaintiff's  motion  heretofore  filed  in  the  nature  of  a 
plea  of  release  of  error,  which  was  reserved  to  hearing,  is  at  this 
time  denied. 

The  order  of  the  Circuit  court  denying  the  motion  mf 

defendant  Anna  L,  Haase  to  dissolve  the  temporary  injunction  is 

reversed  and  the  cause  is  remanded  with  directions  to  sustain  said 

motion  and  to  dissolve  the  injunction, 

ORDER  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

Friend,  P*  J«,  and  Scanlan,  J«,  concur* 


-01- 
si-'  :.  Ijnf  ^jBlalqxc 

.    slneb  ©ttW 

lo  noiJojst  Sili  sair^nafo  ;JiJioo  ;tJtti-  to  lefcio  sirfT 

taolti^aislJil  9di-    '-';» r  >  .-.  ?•  f,  oJ-  baa  aolioia 

aaoAO  dJiA  assflsivsfl  mosio 


41010 


and 


4107a 


mike;  sufa  and  iuca: 


LADir<LAh  VAC 
hit  Wlf*,  CH 
MARIE  'vTAKEK 
fUTYRk,   HO 
wif»,  PROSi^'Ei 
LOAX  ASSOC" 
VACCK  A  COi 
KARIK  J.  VA 
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iCiiPKCT  f&;DKHAL 
SAVIRO;:   &  LOAW  AanOCIATlOU,    a 
••rporatioa, 

Defendant  8, 


On  i^>peal  of  La&ISLAv^  VAOJCR  and 
MARIE  VACEX,   in  Appeal  No.  41010 
Api>ellantS| 

On  appeal  of  marIR  j.  TUCk:K  and 
VAOCK  4  COMPANY,  a  eoxporation, 
in  i^peal  No.   41075, 

Appellants, 

On  ore««->appeal  of  mIXb;  sufa  and 
RCOIHA  BVrk, 

C  ro  1  »«-Appe  1  Ian  t  e . 


CIRCUIT  COURT, 

COOK   COUHTX, 


306I.A.  279 


MR,   JUSTICE  McSimSLY  OKLIYERED   THE  OPINIOll  OF  THK  COURT. 


FeVmary  lO,   1934,   plaintlffa  obtained  a  Judgment  againat 
Ladislav  Vaeek  and  Marie  Vaoek,   hit  wife,   for  ai4&;  appeal  wat  taken 
to  thit  eourt  where  the   JudgMnt  vae  affiraed.     S79  111.   App.    (abtt. ) 
844.     The  pretent  proceeding  it  a  creditor'*  bill  •eeking  aitett 
belonging  to  defendants  out  of  vhioh  to  aake   the  JudgMnt. 

The  complaint  ataerted  defendant*  owned  or  were  Interetted  In 
certain  paroelt  of  real  ettate  and  alee  had  funds  on  depotit  In  the 
Drovert  National  Bank;   anawere  were  filed  and  the  oaute  wat  referred  to 
a  aaater  who  took  eridence  and  reported;  he  found  that  tht  Judgaent 
debtor*  had  no  interett  In  the  paroelt  of  real  ettate  wentloned  In  the 
eoaplalnt.     At  the   correctneife  of  thlt  conolutlon  Is  not  quettloned  by 
plaintifft,    the  real  ettate  It  out  of   the  oate. 
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3 


fla&ii«)tt':< 


'OTS.A.I  808  ' 


id  aO 


5(1  ;i   1q   /S9qq«-aii©«s©  n> 


.r*/i  yj-'iJTueoM  aoxfsui,  .flu 


■■d3  at  li^aoUh^a  '.^Ate^  I»«»'t  to  aloonsq  (»/{#  nt  i^^i^^r^t  on  ftfixf  arro^cftft 
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Tht  B«ft«r  further  found  that  Um  fundt  In  th«  Drover • 
latlonal  Bank  in  tha  aeoount  of  Vaeak  ft  Company,   lae. ,   could  not  bo 
■ubjooted  to  th«  lion  of  the  Judgaent  agalnot  Ladlolaw  Vaeok  and  hit 
irlfo  and  that  fuch  funds  aro  tho   Individual  fundt  of  Mario  J,   Tuook, 
tho  narriod  daughtor  of  defendants.     Ohjeetione  and  exoeptlone  were 
filed  to  this  report,  whieh  for  the  aoet  part  the  ehanoellor  euetalned, 
and  found  that  upon  the  date  of  serrice  of  euamons  there  was  a  kalanoe 
in  the   0rOTera  Rational  Bunk  in  the  aooount  of  Vaoek  &  Coapany,   a 
oorporation,   of  $2B8Q,19,   and  that  the  aeeete  of  this  ooapaay  were  the 
property  of  defendant  Ladielaw  Vaoek. 

The  eourt  further  found  that  it  had  jurisdiction  to  asoertain 
uid  detemioe  the  distribution  of  said  funds  and  to  determine  whether 
there  was  sufficient  ooney  on  deposit  in  the  bank  account  to  satisfy 
the  Jttdi^Mat  of  plaintiffs.     Leave  was  given  defendants  to  file 
pleadings  and  aake  as  additional  parties  the  various  persons  to  vhoa, 
in  their  opinioa,   the  aoaeyon  deposit  in  the  I>rovers  Nittional  Bank  ia 
the  account  of  Marie  Tueek,   Vaoek  &  Coapany,  a  oorporation,   general 
account,   and  Vaoek  4  Oon^any  money  cruder  account,  aay  belong;    that 
siwaoai  issue,   returnable  on  or  before  30  days  from  the  date  of  the 
decree. 

Notice  of  appeal  was  filed  by  defendants  Ladislav  Vaoek  aad 
Marie,   his  wife;   cross-appeal   by  plaintiffs  was  also  filed,   with 
BOtiee   that  they  would  ask  the  Appellate  oourt  to  direot  that  suf- 
ficient aoney  on  deposit  in  the  Drovers  Kational  Bank  in  the  aooount 
of  Vaoek  A  Company  be  turned  over  in  satisfaction  of  their  Judgaent; 
also  a  separate  notice  of  uppeal  was  taken  by  Marie  J.   Tucelt  and  Vaoek 
*  Coapany,   a  oorporation,   froa  the  deoree,   which  statee   they  will  ask 
this  court  to  reverse  the  deoree  and  remand  the  cause  to  the  Ciroait 
oourt  with  direetions  to  disaiss  the  ooaplaint  for  want  of  equity, 
aad  that  the  aaster*s  fees  and  costs  be  taxed  against  plaintiffs. 

The  ehaaeellor  did  not  accept  the  evidence  of  Ladislaw  Vaoek 
sad  his  daughter  Marie  as  truthful.  Vaoek  ft  Coapany  was  a  partnership 
tagaged  in  the  real  estate  business,   with  an  offioe  at  1761  ».   47th 
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•tr««t  in  Chioaco.   Marl*  Tue^k  t«»tifl«d  that  eh*  b«oa»«  th»   owner 
of  th»   butin«tt.  Including  all  th*  p«r»onAl  property,  oath  and 
dapoaitt  toy  roaton  of  a  bill  of  «ale  dated  January  2,   1930;  that  ehe 
wae  then  lece  than  sixteen  yeare  of  age  and  was  attending  eohool;  that 
■ho  had  worked  in  the  office  off  and  on«  reoeivln^  a  ealary  -  not  an 
txaot  aaount  hut  vae  paid  money  as  she  needed  it;  that  ehe  wae  in 
•ehool  for  nore  than  two  years  after  the  eale  of  the  property  te  her} 
that  ehe  did  net  know  how  nuch  etook  wae  leaued  tdien  Vaeek  a  Oo^paay 
wae  Incorporated  althougfh  ehe  !•  an  officer  of  that  corporation  and 
caueed  the  partnership  to  toe  Incorporated;  that  ehe  did  not  know 
whether  the  money  In  the  bank  account  of  Vacek  <%  Company,  the  partner- 
thlp,  was  turned  oyer  to  the  corporation  In  pa/nent  of  ^e  capital 
etook. 

The  hill  of  sale  ran  from  ^U>dolph  Vaeek,  a  brother  of  de- 
fendant i*adlelaw.   It  recites  no  conAlderatlen  and  purports  to  convey 
to  Warle  Vacek  certain  epeclfle  chattels  and  personal  property  In  the 
preslees  at  1751  w.  47th  street  tout  does  not  purport  to  assign  any 
Boney  or  bank  account. 

The  real  estate  torokera^  license  vac  lesued  to  Vaeek  * 
Covpany,  and  according  te  the  records  In  the  City  Kail  the  pemons 
conducting  the  touelnese  were  Ladlslaw  Vacek,  Anthony  Vos/ka  and,  at 
one  tlBC  Peter  Super.   Voeyka  testified  he  was  a  partner  with  Ladlslaw 
faeek  fron  1930  to  1938,  and  never  knew  of  the  claln  that  Marie  Tueek 
wae  the  owner  of  the  touslneee  of  Vaeek  A  C^mpt^nj;   he  said  ahe  started 
to  work  for  this  ooapany  in  the  spring  of  1936, and  was  paid  a  salary. 
It  is  significant  thut  three  days  after  plaintiff*  obtained  their 
Judgment  against  defendants  the  partnership  account  of  v*cek  *  Conpany 
In  the  Drovers  National  Bank  appeared  as  belonging  to  «arie  Tucek, 
doing  business  as  Vacek  *  Conpany,  with  power  of  attorney  to  Ladlelaw 
Vacek  to  sign  eheoke,   Anthony  Vcsyka,  the  other  partner,  did  act 
know  of  this  arrangement,  although  he  continued  %e  sign  checks  on  the 
aoeount  as  before. 
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♦  ^-totKf  ■&  7ni»eoo« 


D*e«flib«r  2,  19S7»  «  oh«ok  was  drawn  tojr  Laditlav  Vaoak  for 
,X9,  than  on  dapoalt  In  th«  prtn«r«hip  aoeount  of  Vaoak  A  Ceapan/. 
%•  Vaook  *  Cospany,  Inc.   Thu*  tha  funds  of  tha  partnarihlp  vara  turnad 
ovar  to  tha  oorporatlon.   Vaoak  oontlnuad  to  eign  ohaokc  upon  tha 
aoeount  of  the  corporation.   Tha  books  and  raeorde  of  tha  partnarship 
ifora  not  produoad.   Nalthar  vara  tha  books  of  tha  oorporatlon. 

Although  abla  ooonaal  for  defandanta  argua  to  tha  eontrary,  wa 
ara  of  tha  opinion  tha  trial  court  properly  found  that  tha  funds  on 
dapoalt  In  the  0rovar«  National  Bank  In  tha  aooount  of  tha  partnarship, 
and  transfarrad  to  tha  corporation,  ware  tha  funds  and  property  of 
Ladlalaw  Vaoak. 

Plaintiffs  by  their  orose-errore  complain  that  tha  trial 
eourt  did  not,  after  tha  finding  of  ovnershlp  of  the  deposit,  ordar 
that  plaintiffs*  Judgaant  ahottid  be  paid  out  of  this.  Kudolph  Vaoak, 
nov  daoeased,  tha  brother  of  Ladlalaw,  prior  to  1921  oonduoted  a  prlrate 
banking  business  at  1751  w.  47th  street  until  the  law  forbidding 
prlTata  banking  went  into  effect,  whan  l^dolph  closed  his  bank  certain 
deposits  ware  net  withdrawn  by  persons  entitled  to  thea  and  these  re- 
■ained  with  hlM  until  January  2,   1930,  id»n  he  failed  and  went  out  of 
business.   Lsidlslaw  testified  th&t  Rulolph  "lost  his  laoney  and  lost 
everything  he  had."  Apparently  some  of  the  aoney  on  deposit  with 
Rudolph  was  mingled  with  the  money  of  Vaeek  &  Company.   It  was  argued 
before  the  trial  eourt  that  this  money  was  in  the  Drovers  national  ftank 
to  tha  aoeount  of  Vaoak  A  Company,  Inc.,  but  still  belonged  to  these 
depositors.   Apparently  It  was  for  this  reason  that  tha  trial  court 
gave  leave  to  defendants  to  make  as  additional  parties  tha  various 
persons  to  ^om  in  their  opinion  tha  money  on  deposit  might  belong,  and 
ordered  that  attmnoas  would  issue  returnable  on  or  before  SO  days  from 
the  date  of  tha  deeree.   Defendants  took  no  ct«ps  to  bring  in  other 
parties. 

Plaintlffa  now  argue  that  the  trial  court  should  decree  that 
the  amount  of  plaintiffs*  Judgment  be  imiA   and  satisfied  out  of  the 
funds  on  deposit,   we  think  the  point  is  well  taken.   The  estate  of 


&i)i  a£«Mt  oKiCI  «^4$  .Wti{i»l  %S^9m^4^^a»*  iMXxi  pti^  a9lml<t9  fit  to  vim 

-fikino   ,*le«if}si^  ^4^  i^FO  te  ^Utait  ^tif  lailji    t9oa  bib  fui9» 

^o^  wa£  uitf  ii^flu^  ^9i>%»a  ^^i^  ,K   imi  |4  aetolaucr  ^«iJUi«il 

.■  i.'.v  «.iA.-^..«  arid  A«%oX^  ■•'■  '"'■•■'     t:«*i<«?      v^Ai^lt*  e*«.l  ;fn»ii  '^tpX^Umd  tt^rl^t 
-9^  !»its«£fir  &<3A  m9M  oj  eao«t^«3  '%4  mfA^iiHS^i^  t&n  ^n9v  a^iaoqsft 

,1*9i  bOA  \*a<am  9tii  i^ar  A^itAtm  $am  *«ill^«»t  «itXliiAi»4     .^aanltutf 

.iiStM   aia^49b  »&  \9a9m    9JSi    \e   91999,   %lSsl9%BqqA      **  ,hAti  9ti  ^Xai^W99 

^^^»j  tfti  '^^..   7T      ,iEii^qpRo^j  ik  j(«d«V  to  t«ao«  sdl  il^^  b9Jt%atm  saw  ^qlefri^ 

::,u   ianolSx^A  '^aaro^u   acI;^  jsi  •«»  \9in9m  910$  tuAt  futo^  l9lii  90$  •aolatf 

MAiiir    Q#    i>«9CtOl  rutf    fOflX    «X«»<I«»S   *   i99j»M    lO    ^fitfO^Ml    90$    0$ 

iiim!3i  L&ita  '»£i$  $90$  B99m9%  9 10$  rsol  «««  $1  \JL$ti9TJtt^^     .^lOllaoqiJI^ 

aUGi'^V    d;!^    9f*l$%Mi    l9Mtli$Ibt)M   9M    ^OMB  9$   9$U9Jbm9\9b    0»    9VM91    flV«i 

,„^    ,     -.-.^..   ^  ao  «XfirArxiit««  9it99l  AXffow  9o«flBMi«  tfjutt  ftamaAito 

aitf  99^99Jb  hlu96  .  »f<'l  aiiiBia  wofl  BWtSntMlH 

erii    ti^   .  'i^jv':   r;?\^    L.i^45  *c;  tii««9Mft    ••ttlJTffl^Xq  lo  iau9aA  90$ 

:«  .        .n<»iL»#  ll9f  9i  $01911  9Ai  -tmiOi  •       .9iidq«i»  ao  tBnurt 


-8- 

itedolyh,   if  any,   whloh  wuXd  lnolud«  th«fl«  dapoaitt  h«ld  toy  hl«,    should 
bAYv  b««fi  probated.      Thii  vat  not  don«,   and  aooording  to  Ladltlaw's 
tattiaony  ha  left  no  a««at»  or  property,      t^oraoYer,    If  there  were  euoh 
dapoeltore  leaving  funde  with  Hudolph  they  were  creditors  of  'mdolph 
niho  could  Bake  elala  against  hliB  pstftte. 

That  part  of  the  decree   should  be  reversed  and  the   trial 
^•ourt  should  have  decreed  that  the  anount  due  plaintiffs  frosi  the 
principal  defendants  be  paid  and  satisfied  out  of  the  funds  on  de- 
posit in  the  DroTers  J'atlonal  Bank. 

A  notion  has  been  aade  in  this  oourt  to  dismiss  the   separate 
appeal  of  Marie  Vaeek  and  Vaook  &  Coapany,   a  eox^eratlon  for  the 
raaMii  that  they  hava  not  oonplled  vith  rule  35  of  the  Suprem  oourt, 
which  provides  th»t  notioe  by  a  ooparty  desiring:  to  prosecute  a  cross- 
appeal  aust,   within  ten  days  after  service  of  notice  of  appeal,   serve 
a  notioe  upon  the  opposite  parties  and  file  a  copy  thereof  la  the 
trial  court.     It  Is  unnaeeesary  to  pass  on  this  imtlen  as  the  evidence 
on  behalf  of  Marie  Tuaek  elaininf  ^e  fund  was  considered  by  the  trial 
court,   which  found  against  her  claln,  which  decree  we  are  afflralnc. 

Conplaint  is  isada  of  the  taxing  of  oosts,   including  the 
■aster's  fees,   against  Marie  J«   Tuoek.     The  costs  should  not  be  taxed 
against  her  but  should  be  against  the  principal  defendants. 

So  nuoh  of  the  decree  &s  finds  that   the  noney  on  deposit  with 

the  Drovers  National  Bank  belongs  to  Ladislaw  \raoek,   is  afflraed,   and 

the  cause  is  rananded  with  directions  to  enter  the  orders  Indloated, 

▲rriAMES   IN  PART  AND 
RKNAMDSD  WITH   DIHFCTIONS. 

O*0onnor,  P.J,,   and  Matohett,   J.,   concur. 


j{U»ii9   »'i««   8<s.ldtf   IX    «'s«fre«^iu.M<      «Kihi;»«|0«6[  %«t  <i^9Bt«  OIJ  tltti   a.1  xnci 

"fib  ne  nbtfut  ^m  Je  srvo  ^i»JltJt3rAit  baa  jLiw^  m(  9J0im^st\^  iMqloaJttiqi 

,^tK«5»  ««»ns^ue  <sU5   1«  IS5  aimt  aWi"  -- - '  .^ —'^^  ?o«  «T»«i  ^w®  t*rW  ««««•« 

,'!i,-l«T?Jtt&  91W  •«?  #*^»«6  jSoi^te    ,«1bX®  iftn  i^mlm^  bnne\  siolriw   «l«XffMi 

•.V    ■■■     :  -a  feXijfo^   «?«oft   ^»iST      ,M»0«-i'    ,«  SI'S***   *»8lj»^    ^9 9 9%.  9. *i't 3 ■?(>■•■■', 
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TKK   KKW    rOHK  CENTHAL   fiAIL«OiU)     

QOMPhHI,   A  corporation,  y^'"  -g 

▼.       / 

THOKAS   D,    PALfXLA,    et  mXXj^ ^ 
Individually  /nddolng  tnieii 
af  PALELIA   B<|Pi;plf!n%|, 

A{>p«£L0e, 


MR.    JUSnCESssOMU:  OiriiVKRKD   THE   OPIHION  Of  TOfc  COURT, 


CXPiO.  OOUMP 

or  GHICAOO. 


30^I,A.  279 


Plaintiff  brought  suit  to  reeov»r  freight  charge ■  aaouatinc 
to  /fMS,74  which  «oeru«d  on  an  Interetatn  ehipoMnt  of  freight  origin- 
ating  in  California  and  diverted  by  defondant  at  Chioa«;o  to  Aueeo 
Jhrotherc  at  Hyraeuse,   Now  York;   the  eaco  wap  tried  l^efore  the  court 
without  a  Jury,  who  ontorod  Jndfmnt  for  plaintiff  in  the  aaount  of 
*b7,4Z,   reproeentinir  the  charges  aoeruing  beyond  the  point  of  dlvereion. 
Plaintiff  appeals  and  aaks  that  Judgnent  be  entered  here  for  the  full 
amount.      No  brief  has  been  filed  in  thif>  court  on  behalf  of  defendant. 

Ootober  ei,   1933,   Laohenoaier  Brotherf)  delivered  to  the 
Atchison,   Topoka  A  f anta  Fe  Railway  Coapany  at  ^hafter,    California,   a 
carload  of  grapos  oonsigned  to  itself  at  Chiaago,    Illinois;   October  ?^, 
Lachennuiier  Brothers  in  writing  directed  the  carrier  to  divert  the  oar 
to  defendant  at  Chicago;   October  30,   defendant   by  written  order  directed 
plaintiff  to  divert   the   ear  to  Husso  Brothers  at  Syracuse,    New  York; 
the  car  arrived  at  Syraause  and  was  placed  for  delivery.     It  Is  not 
disputed  that  the  lavful  freight  charges  amounted  to  &e48.74. 

Subsequent  to  tho  delivery  of  the  car  Husso  Brothers  filed  a 
petition  in  bankruptcy  and  plaintiff  was  unable  to  collect  any  part  of 
its  charges  frost  then. 

It  was   stipulated  that  defendant  was  ■erely  acting  as  agent 
or  broker  and  had  no  beneficial   Interest  In  the   Chipnent. 

Plaintiff  asserts  that  nearly  all   the  esses  have  decided  that 
where  an  Interstate  shipment  is  diverted  or  reconsigned  to  a   third 
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yarty  at  m  paint  b«yond  tlw  original  Oaatination,    th«  party  ordaring 

•uoh  diTorvion  or  rooonaignaont  thereby  aooopta  tlio  ••rvloo*  randarod 

and  tha  banafita  eoafarrad  by  the  carrier  and  exereiaea  doaiaioa  over 

the  ahipnent  oonaiatent  with  ownerahip  and  beeoaea  liable  to  the 

earrier  for  all   tranaportatioa  ohargea,      Thia  waa  the  holding  in  Haw 

I9?t  P«»^    ^f    Cp«    "f'    Pla^t  a  By^»  Cojd   Co.  .    236   111.    App.    IbO; 

Indiana  Harbor  Belt  H.   Co.   v,   I,ieberman.   246  111,  App,   605  and  Ohiaago 

Ip   A  L.    Ry.    Co.    V,    monarch  Lumber  Co. .   goa   111,   App,   20,     And  in 

Hellon  r,   Landecic.   S46  111.  App,  963,   after  an  extenaive  exaaination  of 

eaaee  we  held  that   *The  greater  weight  of  authority  and  the  aoat  eea- 

▼inoing  reaaoaing  favor  the  rule  that,  vhen  a  oonaignee  order  a  a  re- 

ahipnent,   aoeeptaaee  of  the  ahipnent  ia  neeeaaarily  implied, *     we  there 

held  that  defendanta  exeroiaed  doninion  over  the  ahipnent  froa  the 

tine  It  arrived  in  Chicago  and,  &t  their  request,   waa  reeonaignad  to 

other  parties;    that  theae  vera  olearly  aeta  of  preauaptiva  ownerahip 

and  defflndaata  ware  liable  for  the  carrier  ohargea. 

We  alao  noted  two  opiniona  by  the  Illinoia  Appellate  Court 

holding  to  the  oontrary   (Chieajgo.   I.   AS.   R.   Co.    v,   ^'ci'lllan  ■•.    aro.  Coal 

Co. ,   207  111,   App,    68,   and  ?bx^  Marquette  H.    Co.   v,   iVa.    Coal  •   Supply 

Go,,    539  111,   App.   15S)   but  laid   that  they  were  not  controlling  upon 

the  undiaputed  faete  in  the  case  under  ooaai deration.     Chew.  <fc  Ohia  Ry. 

Co.   V.    Southern  C.    C.   &   m.    Co. ,   264  111.   App.    238  and  New  fork  -ant. 

R.   Co-   V.   Traneamerican  Petroleum  Cori:..   108  F.    (8d)  994,   alao  hold 

to  the  contrary.      In  these  eaaea  the  diverting  eonaignee  direoted  that 
the   carrier 
ZfAmimMiS^  ahottld  eolleot  ohargea  froa  the  ultiaate  consignee.      Thia  ia 

nn  true  In  the   inetant  oaae.      «*lth  the  exoeption  of  theae   oaaea,   all 
the  eaaea  whieh  are  brought  to  our  attention  are   in  aooord  with  what 
we  aaid  in  Mellon  v,    Landeofc.   248  111,   ^p.   363. 

In  New  Xork  Gent.   R.    Co.    v,    Roaa  Luab»r  Co. .    234  M.Y.    261, 
the  eourt,    qpeaking  through  Mr,   Juatlee   ^'ound,   aade  an  extenalve  ex- 
aainatlon  of  the  oaaea  upon  the  point  before  ua  and  coneluded  that, 
•While  no  oontraetual  relation  ariaea  between  carrier  and  oonaigaee  by 
the  aere  deaigaation  of  the  latter  aa  oauaignee,   the  eonaignee  beeonea 
liable  for  the   freight  ohargea  when  an  obligation  ariaea  on  hia  part 
fron  preaunptive  ownerahip,   acceptance  of  the  gooda  and  the   aervieea 


nl  I»«i4      ,0S    .q^    ,XX1  i^OS    ..oO  t»tita«jhi  il^MMS^   .-r   .^   ,^    ,>j^,  ^  ,.,;? 

:  ficjttf  m£iM«fce  ';»viJK^e^X«i  ae  <s»tft«    «?^r;   ,qq*^    *i.U  St^&   ^Jiai«ftg»J    •▼  0OXJ^«II 
)  ri»d^  Jkfss  is4ii<Ml$iu  "i^  $4i'^imt  's.^iA^n-^  ^jIT*  f««i«  tleU  mr  99%am 

..••••os|l.d«  «j|?  f^vc  :     ft»«i©»«««i  a#Rjf>6nf»l«ft  *axft  Maui 

■r:?    t...-t---L.      -i  »^   999iiS  :  :iaqiimslSo 

.»»;!rt?ift5  'J ©lit*:.  ■nmit  ti}aMlinn'i9&  tatM 

'^Z^ntlH  TvOlAi^^tt  <»w  >^si*«0  oaI«  a^*! 

.gP   ,■     .  *^)   tiys'xyao©  9*1^  oi  HflJtAXoil 

w  ^rtlllG^Snr  36X   ,qqA  ,1X1  655   ,,£^ 

clo-f  s?«X«    »*^    (M)    .1  ©ox    ,.._._ :- ■  - X^-^a  .^ :   n»9L't9«»kR»*iT   ,v    .05    .fi 

■•''.'     ...^i:i^li&   •«fiS-t«»®»   ^i^ns"-!:     ;.:.:J    ^^o;\t.C'    f;  -  =5ilJ   fli       .VZAllnoo    Sudtf    «t 

«9Mrsi««eo  •;r«jsittx»  sii;  ffi<n1:  ^A^tftifft  ?0ftXl09  &Xjfiioil»  }%:33sM»)dba£«^ 
XXa    te9««o   a«9dl  to  AeX:7q«9X«  »d;^  .   ^^so  jTiuslaol  ad:^  ctX  »iJ 

tmiht  dtJtw  Mooa«  ni   v^'.ii  eeitnatf;?  rd^^onccf  siis  rloixtv  aa«««  atcftf 

.r.«5   .qqA  ,XX:    /*  =;    .h09bfiAd    ,'7  noXXa>t  nl  ftl»a  •*? 

-)r«  »Titta»lxa  n«  •?>«??'   ^^'nw-:  's->ij*s'T,   .-tm  £^o-itxU  ifi.»tJ«*.*c«t   «^tfoa  0*; 

v:d  aaii3i»  -^  aaai'X«  aoX^AXa'i  X^u9a«a^jnoa  oa  »Itd 

•„a  »«  'laJtfaX  ad*  "  ulaaS  ana«  aii? 


wn^rmA  Had  the  b«fteflt>^  eonferj-ed  by   xh»  plaintiff  for  euoh  eharg**.  • 
lb*  r«««onlnfi  In  that  eat*  waa  followed  In  Wabaeh  ay.   Oo>  v.   Hox^. 
40  P.    (2d)   90^1  2are   v.    Net  Xork  Cent.    R.    Co. .    20  r,    (8d)   379;   Meiy 
lort  Cent,    a.   Co.   v.    Little^Jonee  Coal  Go. .   26  K,   ':upp.   M7;   Penn.R. 
^.   ▼•   Lord  &  Openoer.   3  N.E.    (2d}   331,   and  oasee  fron  other  states. 

Apparently  plaintiff  reroltted  Rueeo  Brother »  to  unload  the 
•ar  Bore  than  forty-eight  hour«  after  It  had  been  placed  for  delivery 
and  without  colleotion  of  the  ohargee.     Thif>  extension  of  credit  trat 
in  exeese  of  the  time  limit  inpoeed  by  the   Interstate  Comneroe  Com- 
■iMion.     HoweTer,    thle  fact  dden  not  relieve  defendant  of  liability, 
A«  waa  eaid  la  L.  4t  N.   R.   Co.   v.   Central  Iron  &  Coal  Co..  265  U.a.   M, 
*Uor  could  any  act  or  oal«tion  of  the  carrier  (except   the  running  of 
the  statute  of  lialtatione)  eetop  or  preclude  it  from  enforcing  payment 
of  the  full  amount  by  a  person  liable  therefor,"     Thie  wa«  followed  in 
Oreat  ^^ortl-iem  Hy.   Co.   v.   Hyder.   879  P,   783,   the  reason  #lven  there 
being  that  the  pablle  hae  an  Interest  in  the  full  freight  rate  and  no 
aet  of  the  parties  can  deprive  the  public  of  this.     In  New  Xork  Cent. 
R,   Co.   V,   Phil,   .i^  R.    Coal  Co..   236  111,   267,    th*  defendant  shipped  a 
oarload  of  coal  consigned  to  itself  in  Chicago  and  after  arrival  of 
the  oar  defendant  directed  plaintiff  to  deliver  it  to  another  party, 
with  the  notation  "charges  follow;"     the  coal  was  delivered  to  the 
latter  party  wltheat  payment  of  the   charges;    suit  was  brought  against 
the  defendant  and  plaintiff  recovered  Jud|rment;   appeal  was  taken  to 
this  court   (210  111.    ^pp.   267),   where  we  affirmed  the   Judgment;   appeal 
was  then  taken  to  the   ^mpreme  court,  which  also  if  firmed  the  Judgment, 
the  court  saying,  ameng  other  things,  that  plaintiff  had  no  right  to 
•lease  defsndant  from  liability   to  pay  the  freight,  and  had  it  «t- 
%mpted  to  do  so  such  action  would  have  been  unlawful. 

It  also   should  be   noted  that  intentional  failure  to  collect 
the  charges  from  the  defendant  here  would  amount  to  a  violation  of 
the  ao-oalled  Elklns  Aot  amended  June  9.9,   1906  (U.S.C.A,,   Title  40, 
}6.   par.    7). 

For  the  reasons  above  indioated  we  hold  that  the  judgment 
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o»i3i  Xitit  tii}  to 

-■•■:  '^    :-..o-rl   3'ncjjrt'?l»9r-;   •■«#Xtt 

:  ■:  I'  UfOiiS)   G9Lm  il 

■~         "         *    5«feaa5a«  ;y«)     5««Jt3(Xa  t»XX«o«««  ©Jt* 


•atttirsd  toy  th»  trial  court  wha  l«prop«r  and  it  in  r«Ters«d  and  Jud^aant 
it  antarad  la  thli  court  agaln»t  defendant  and  In  favor  of  plaintiff 
for  ^648.74. 

RKTEHSEP  AND  JUDOMENT  HKRK. 
Hatohott,  J«,   concurs. 
O'Connor,   I%J. ,   dlvsente: 

I  think:  «ba  Jud^^ent  chould  b«  afflrmad,  Pcrc  Mnrguatf  R. 
Si*  ^»  ^aerloan  Coal  a  Sup}>ly  Co..  239  111.  App.  139;  Chaccpaako  k  o- 
Hy.  Co.  V.  aouthern  C.  C.  ^  >i.  Co..  <?64  111,  App,  233;  Naw  York  Cent. 
ft.   Co*   ▼.   Tran»aa«rio&n  Petrolaua  Corp..  108  Fed.    (2d)  994, 
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.>■!  «g?i»ycni»j^   .ys^^i:      ,i2!«wr£it%&  «ci  &>  I  aorta  Snaiflsfcwi  «ii*  aUili»   I 
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JORX  B.   BOBZIIM,   TrualMt, 

Fi*lntlff-App«ll«e, 


vauMiv  niG&kJOs  schwart/,  et 


Oa  App«al   of  METKOJIOLIXAN   1 
OOKPANT,   Trtt«t««y^he  Oak 
tending  LiqaldAJrion  Trust, 


A|tt:AL  moM 

/  /circuit  count, 

01  V 


CviOK    ::uIJNTY, 


,Ur„„ln.mmo„.r.*pp.^^    I. A.    2  80 

HR.   JUSTICE  MAfCHBTT  Dia-XVEHED  THE  0PIHIO8  OF  TKE  COURT. 


Thlt  Is  m  mpp*»l  by  the  Intorvenin^  petitioner  froa  an 
order  entered  Stpteffiber  26,  1939,   denying  the  prayer  of  Its  petition 
thsit  the  receiTcr  be  dischax^ed  and  possession  of  certain  premises 
delivered  to  petitioner.     The  natter  was  heard  on  the  verified  pe- 
tition of  petitioner,   the  verified  answer  of  the  reoeiver  thereto 
and  a  stipulation  of  facts  by  the  parties. 

Bobsien,   trustee  in  a   trust  deed  which  conveyed  the  preaises 
and  the  rents,   issues  and  profits  thereof  to   secure  an  issue  of  bonds, 
filed  his  bill  to  foreclose  and  February  27,   1939,   obtained  a  deoree 
finding  4127,099.63  to  be  due  and  direoting  the   sale  of  the  preaisee 
to  pay  the  indobtedness.      @y  the  teras  of  the  decree  the  court  re- 
tained Jurisdiction  for  th<9  piu*po*«  of  continuing  or  appointing  a 
receiver  to  collect  the  rents.   Issues  and  profits  during  the  period 
•f  redeaption. 

The  preaises  were  sold  to  Clarenee  J.   Olsen,   noninee  of  the 
Bondholders'   Froteetive  Coaalttee,   for  427,CX)0.     July  11,   1939,   an 
order  was  entered  approving  the  report  of  eale,    finding  a  deficiency 
of     107,666.57,    and  continuing  Bebtion  as  receiver  to  oolleot  the 
rents,    inooae  and  profits  and  apply  the  saae  on  the  deficiency, 

Attfast  9,   1939,   petitioner,   as  tnistae  of  the  Oakdale 
telldiag  Liquidation  Trust,   filed  ite  petition  setting  up  that  It  had 
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JtOIVr  KXMAVlPa 
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7A   ,««X   ,XX  xXmI.      .OOC.Va*  ^ol   ,9t$lmmoD  avi^footo^l   •  a<t»6Xo<i5iio« 
Xflun»i9itiifr  •  tfftUSnXt   ,«»Xa«  to  ^iCKirs  •HS  %nivo<xqq«  &«*k»^ao  aAw  lo&^o 

iXqq«  te«  fflitoiq  bam  •BOOfiX    «3^fl»n 
X»#*t  iieX9itM|  •>!  i^tilt  ,t»inT  noi;rAAi(ipiJ  siiXAXiili 
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Wt«aM  th«  o«ii«r  of  r«oor4  la  fee  sl^^le  of  th«  prtait^a;   th^t  the 
period  of  rodaaptlon  would  expire  en  August  2,  1940;    that  it  wei  the 
holder  of  #77,400  par  value  of  the   total  unpaid  if<«ue  of  bonde,   whioh 
aoottttted  to  tf'79,500;    that  these  bondholdem  had  oonnented  to  take 
part  ia  a  trust  oreated  and  had  deposited  bonds  to  the  aaount  of 
^77,400  for  that  purpose;   that  the  total  outstanding;  and  non-deposited 
bonds  aaeunted  only  to  #2,100;   that  petitioner  wap  desirous  of  ob- 
taining possession  of  th^  premises  in  order  to  carry  out  th«  proTislons 
of  the  trust  of  whioh  the  preaiis«e  were  a  part;   that  a  loan  for 
120,000  had  been  negotiated  and  it  was  neoe smeary  to  have  the  reeeivur- 
ship  terninated  in  order  that  the  Chioa|^  Title  and  Trust  Coapanjr 
might  issue  its  usual  title  mortgage  policy;   that  there  v«z>e  taxes  un- 
paid in  excess  of   i!8,000!   that  part  of  the  proceeds  of  the  loan  were 
to  reimburse  funds  advaneed  tenporiMrily  to  pay  these  taxes  whioh  had 
all  been  paid  in  full.     th«  petition  set  up  in  detail  the  receipts 
and  disbursements  from  tJNi  premises  during  the  year  1938,  and  showing 
a  net  balaaee  of  ¥4,841.73,   or  about  $400  per  month.     Petitioner  of- 
fered to  pay  no  less  than  i400  per  month  for  each  month  remaining  on 
the  full   statutory  period  of  redemption  to  i^ply  on  the  deficiency, 
and  further  offered  that  in  the  event  there  wae  realised  a  greater 
net  income  for  that  period,   it  would  account  for  the  inoome  and  pay 
the  surplus  for  the  benefit  of  all  the  bondholders.     The  prayer  was 
that  the  receiver  be   directed  to  surrender  possession  forthwith,   fils 
his  final  account  and  report  in  five  days  and  upon  approval  of   the 
account  the  bond  of  the  receiver  and  hie  surety  should  be  canceled 
and  the  receiver  discharged,   petitioner  to  pay  to  the   trustee  at  the 
rate  of  j400  per  month,  ae  above   stated. 

The  anewer  of  Bobsiea,    as  trustee  and  receiver,   averred  that 
the  Ketropolitan  Trust  Company  was  not   the  owner  of  any  of  the  bonde 
and  alleged  that  the  outstanding  non-depoelted  bonds  amounted  to 
11,000  instead  of  #2,400,   as  stated  in  the  petition.      It  denied 
ffonerally  that  it  was  noceseary  for  petitioner  to  obtain  possession 


•s. 
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.h9iM9  tTod»  (tA  4ji9«oai  %oq  OOH  to  tf^jra 
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nciaB»««oq  iUmt49  93  ^»nottt99q  ic^r  xim99t>9n  ^-sv  tl  3mA9  %XX«70Q01 


of  th«  premi8«fl  and  dcnUd  it  was  n^eestary  to  tarainate  th*  raoalYar- 
■hip  In  ord«r  that  a  tltla  nortgage  pollojr  alght  be   Inauod.      It 
furthar  av«rrad  that  said  policy  was  raady  for  ittuanoe  on  or  bofora 
Maguot  14,  19Z9,     Tha  answar  danlad  that  tha  taxae  vAra  unpaid,  daaiad 
that  funds  ^trnvB  t«nperarilr  adTanead  to  pay  th«  naao  but  avarrad  that 
•11  tha  tazei  had  boon  paid  fro»  a  loan  of   ;  30,000,  dlcburtamant  of 
idileh  had  already  baen  aada,  and  ^at  all  taxat  inoluding  th«  taxat 
far  193d  tore  fully  paid  on  July  31,   1939,     The  answer  averred  there 
wai  no  eeeaalon  or  raaeon  for  raooTlJig  the  prenent  reoeiver  in  order 
to  permit  the  precent  owner  to  take  posaeeeion  of  the  prealeeei   that 
petitioner  vae  net  uiider  the  oontrol  or  authority  of  the  oourt  and  did 
not  need  to  aooount  for  any  of  the  fuade  expended  by  then  ae  a  re- 
oelTer  vould  be  required  to  ^  by  tha  oo«irt.     The  anever  aleo  averred 
that  the  Inoone  of  the  provlaee  \xp  to  August  8,   1940,  would  exoeed  the 
inooBo  during  the  year  1058  for  the  r^^^aaon  that  renting  oonditions 
were  batter;   that  the  gross  ineoae  par  »onth  should  aTsrage  41,200  and 
dlsburaeaante  not  to  exoeed  1600;   that  while  %4O0  vas  tha  net  ineeaa 
reoelved  frojB  the  pranieee  for  eaoli  aonth  for  the  y«ars  19^9  and  1940, 
the  net  Inoone  for  the  refflalnint:  period  of  redemption  should  be  »650 
per  aonth.     The  ansver  further  set  up  the  povers  and  rights  of  Bobslen 
as  trustee  under  article  8  of  tha  truet  deed. 

Upon  the   trial   It  was  stipulated   that  petitioner  was  the 
•vaer  of  the  fee  slaple  title   to  the  premises  and  the  owner  of  all   the 
bonds  seeured  by  the  trust  deed  foreclosed,   excepting  iS.eoo;   that  on 
July  1,   1939,   petitioner  redeemed  from  the   foreoloeure  sale  and  the 
master* s  certificate  of   sale  was  canceled;    that  the  petitioner  had 
offered  to  pay  the  non-depositing  bondholdere  at  the  rate  of   iBOO  p*r 
month,   or  any  othar  sua  which  the  oourt  should  find  to  be  the  net  In- 
ccme  during  the  redemption  period,   and  to  aooount  for  any  surplus  at 
the  end  of  the  redemption  period,   if  any,   and  offered  to  pay  the  pro 
rata  ehara  to  noa-dapocltiag  bondholdere  for  their  share   of  the  rent 
in  one  lump  sum,   computed  to  the  end  of  the   statutory  period  of  r9' 
Ann   n«K  ■iAn«>i.    Ai*  «nT  other  sum  the   court 
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■ight  fix;  had  off«>r«d  to  pr«c*nt  to  th«  plaintiff  trust**  all  koadt 

of  th«  i««u«  of  the  mortga««  forooloaod,  «xe«ptln«  >2,600,  to  tliAt 

tboro  aisht  bo  properly  ondorsod  on  tho  bond*  a  orodit  for  th«  pro 

rata  iharo  of  tho  r«nts  durlJiK  tho  period  of  rodoaption  upon  tho  boado 

dopooitod  m  lioa  of  eai^.   Aa  alroady  otatod,  tho  court  doniad  tho 

prajror  of  the  potitton. 

tho  appointment  and  retention  of  a  roo«lv«r  to  colloot  tho 

ronte  during  a  porlod  of  rodosptlon  i«  not  an  oxolueivo  aothod  by  vhioh 

tho  oourt  may  sake  oooure  th*  applioation  of  tho  ronto  of  foroolotod 

promiooo  to  any  doflciency.   In  H^uitiaao.  Vrupto*  v.  /owd.  et  al..  301 

111.  App,  40S,   tho  i^eoond  uivision  of  this  oourt  said: 

**Altbough  the  trust  deed  nay  authorice  that  a  r^oeiver  b*  ap- 
pointed to  eolleot  the  rent?,  it  do«d  not  noeeeearily  follov  that  a 
oourt  of  equity  vill  enforce  sueh  proirifion  by  a  particular  method, 
•iaply  beeaueo  It  wae  so  stated  in  the  truf t  deed.   Bothaan  ▼. 
Lindetroa.  221  111,  App.  262;  Sagloy  ▼.  111^  Trust  A  ^^aTlng*  Bank.  199 
111.  76. 

"In  the  instant  G&ee,  it  aay  well  be  that  in  aaking  the 
Chang*  with  reference  to  the  reooiTer,  the  oourt  did  not  intend  to  con- 
tinue tho  expoaee  of  reoelvere*  and  Bolloitors*  fee*  and  the  burden 
which  would  fall  upon  the  property  by  further  retainin«|:  the  reoeivor 
in  roeeeeeion.   A«  stated,  the  appointment  of  a  reoeitrer  may  hav*  boon 
suitable  in  the  foreeloeure  of  the  original  trust  de«»d,  yet  it  does 
not  follow  that  tho  court  is  irrevocably  bound  to  follow  that  aothod. 
Contraots  speeifylng  a  particular  reat*<l^  do  not  necessarily  bind  the 
oourt  to  follow  suoh  speolf lc^.tlon  as  the  sole  remedy." 

The  receiver  says  there  is  no  oTideaeo  in  the  record  to 
■nstain  the  allegations  of  the  petition.  The  parties,  however, 
stipulated  the  material  facts  and  this  stipulation,  together  with  the 
admissions  made  in  the  answer  sustained,  we  think,  the  material  aver- 
ments of  the  petition.   It  is  objected  by  the  receiver  thet  the  pe- 
titioner did  not  offer  to  comply  with  the  statute  requiring  the  giving 
•f  security  for  rents  eolleetod  where  a  receiver  is  removed  and  the 
owior  plaaod  la  possession.   111.  Hev.  lUts.  19.^7,  chap.  28,  §2,  par. 
•5,  This  proceeding  did  not  purport  to  be  under  that  statute,  and 
it  was  act  nooossary  that  the  petitioner  should  comply  with  its  pro- 
visions. 

Tho  appeal  of  the  petitioner  was  to  the  conseisace  of  the 
oourt.   In  substance,  petitioner  showed  that  it  held  the  fee  slmpls 
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Utl«  to  tb«»  pr««lte*  and  held  th«  naiM  for  about  9%%   pf  tha  Invtitort 
in  the  bond*  ••eurad  by  the  truet  deed.   It  ehovad  that  a«  euah  owner 
It  w*a  reaAjr,  able  and  willing  to  pay  in  eaah  a  eua  equal  to  all  the 
rente,  Inooowe  and  prof ite  which  would  be  realised  during  the  perlad 
of  redenptlen.  On  the  record  we  cannot  oonoelTe  of  any  reaaon  why 
the  petition  of  the  owner  should  have  been  denied  other  than  that  the 
reooitrer  sight  be  doprived  of  the  eospenaation  which  would  aoorue  to 
hi*  during  that  tiwm   for  handling  the  property.  Aetata e  are  not  eup- 
poeed  to  exiet  for  the  benefit  of  reeeivere  and  we  think  It  wae  an 
abuee  of  dieeretioa  for  the  court  to  continue  the  recelTerehip  with 
Hm  ezpenee  which  would  necessarily  follow  to  the  owner  and  the  bond- 
h«ldere. 

The  order  will  be  rffVtiT9B&  and  the  cauee  remanded  with 
direction*  to  enter  an  order  requiring  the  petitioner  to  depoait  with 
the  court  eueh  eua  ae  the  eourt  may  find  would  be  the  reaeoaable  rental 
of  the  property  during  the  period  of  redemption,  and  that  upon  euch 
deposit  being  Made  the  reeeiver  be  required  to  file  his  final  account, 
the  receivership  tersinated  and  poeeeeeion  delivered  to  the  owner. 

SEVSnSED  Ami   REMAIIDCD  laiH  PIHKOTIOIIS. 
O'Connor,  P.tT.,  and  MoSurely,  J.,  concur. 
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STONE,   P.  J. 

TMs  Is  a  suit  upon  an  Insurance  polley  covering  personal  property 
of  appellee  while  contained  in  a  two  atory  brick  building  located  at  409  Bell 
St.,  Alton,  Illinois,  Appellee  occupied  the  first  floor  and  the  baaement  of 
this  building  in  which  he  conducted  a  tavern  and  restaurant,  with  accessories. 
The  conplaint  contains  the  usual  allegations  of  making  and  deliver- 
ing of  the  policy,  the  payment  of  the  premiums,  two  fires,  out  of  which  losses 
arose  to  the  property  to  the  extent  of  $1993.26,  the  making  of  the  proofs  of 
loss,  and  so  forth.  The  answer  denied  these  material  allegations  and  in  addition 
to  the  denials  appellant  filed  affinaative  defenses,  one  alleging  in  substance 
that  the  Appellee  hiaself  procured  the  fire  to  be  started,  the  other  that 
Appellee  kept  upoa  the  premises  certain  gasoline  in  violation  of  one  of  the 
provisions  of  the  policy  which  provides  that  said  policy  should  be  void  if 
gasoline  be  kept  or  used  or  allowed  on  the  above  premises,  or  petroleum  or  any 
of  Its  products  of  greater  Inflammability  than  kerosene  oil  of  the  United 
States  standard.  Appellant  also  set  up  in  its  affirmative  defense  that  said 
policy  was  voided  because  of  fraud  and  false  swearing  on  the  part  of  AiDpellee 
in  connection  with  such  incidents  as  called  for  natters  under  oath. 

Appellee  filed  replication  to  those  defenses  and  a  trial  was  had 
resulting  in  a  verdict  for  $1500.00.  Motion  for  new  trial  was  denied  anr^ 
judgment  was  entered  on  the  verdict  for  $1500.00  and  costs  of  suit.  Appellant 
has  perfected  an  appeal  to  this  court  alleging  in  substance  that  the  verdict 
la  manifestly  against  the  weight  of  the  evidence;  that  the  oollcy  was  volt^ed 
in  two  different  ways,-  first  by  the  keeping  of  gasoline  on  the  premises, 
and,  second,  by  false  swearing  in  connection  with  the  proofs  of  loss.  Anoellant 
also  claims  that  the  court  erred  in  admitting  improper  testimony  offered  on 
behalf  of  appellee. 


In  an  attempt  to  show  that  Anpellee  procured  the  flret  In  queatloa 
and  that  In  holding  othenrlee  le  a^alnet  the  manifett  weight  of  the  evidence. 
Appellant  offered  and  proved  that  the  first  fire  occurred  on  Janiiary  6,  1937, 
about  three  o'clock  In  the  morning;  that  this  fire  was  In  the  basement, 
except  where  It  burned  a  small  hole  of  several  Inches  In  dlaaeter  through  the 
flooring  of  the  first  floor,  to  a  steam  pipe;  that  after  such  fire  Appellant 
as  well  as  all  of  the  other  coim}anle8  carrying  risks  on  the  property  In  question 
gave  notice  of  cancellation  of  their  policies;  that  said  cancellation  would  be 
effective  five  days  after  January  15,  1937,  the  date  of  the  notices.  Appellee 
received  the  notices  on  January  6,  1937,  and  the  cancellations  would,  there- 
fore, be  effective  on  January  21,  1937;  that  on  January  20,  1937  before  mid- 
night and  after  the  tavern  had  been  closed  for  business,  the  second  fire 
occurred.  This  fire  was  on  the  first  floor,  the  part  of  the  tavern  where 
the  first  fire  had  not  burned. 

Harold  C.  Dickinson,  shortly  after  investigation,  was  arrested  for 
the  burning  of  the  property  which  was  Involved  in  the  fires.  Dickinson  was 
not  called  to  testify,  but  his  wife,  who  was  a  witness  for  Apnellant,  testified 
that  she  knew  Appellee  and  had  met  him  on  three  occasions;  the  first  was  in 
December,  1936,  at  the  tavern  In  question;  that  at  that  meeting  Aopellee 
and  Mr.  Dickinson  withdrew  from  the  party  which  witness  was  in  and  were  In 
company  alone;  that  on  the  return  trip  home  in  an  automobile  her  husband  gave 
her  ten  dollars,  and  that  he  had  no  money  before  that  timet  that  a  few  days 
after  that,  Aopellee  called  at  the  home  of  witness'  aunt  in  St.  Louis,  i^ere 
she  and  her  husband  then  were;  that  Appellee  talked  with  Dickinson  and  witness 
^BM   present;  that  Dickinson  asked  Ar)pellee  if  he  had  the  money  he  had  requested 
him  to  bring;  that  Appellee  said  Yes;  that  then  and  there  he  ^ave  Dickinson 
one  hundred  dollars;  that  while  they  were  talking  she  heard  Appellee  say 
something  about  not  letting  anything  go  wrong;  that  Dickinson  replied  that 
he  had  it  all  planned  out  and  would  be  sure  that  everything  came  out  all  rlghtt 
that  Appellee  and  Dickinson  were  talking  about  candles  and  fuses  in  this 
conversation;  that  at  the  third  meeting  Appellee  called  at  the  Dickinson 
home  in  East  St.  Louis;  that  Appellee  and  Dickinson  talked  in  the  living  rooB 
of  the  Dickinson  home;  that  witness  was  present;  that  on  that  occasion  Anoellee 
said  to  Dickinson  that  things  did  not  go  off  ae  he  had  expected  and  that  he 
thought  they  should  do  it  again,  and  her  husband  said  he  ^nU   have  to  have 
more  expense  money;  that  on  this  occasion  Apoellee  gave  Mr.  Dickinson  bom 
money;  she  did  not  know  how  much. 


Another  witness,  Al  Nlokols  testified  that  he  accompanied  Dickinson 
and  his  wife  and  Mrs.  Dickinson's  mother  on  an  auto  trip  to  the  Faust  tavern 
in  the  latter  part  of  December,  1936;  that  they  were  at  the  tavern  about  two 
hours;  that  while  there  Dickinson  left  the  party  and  went  in  the  back  of  the 
place  with  Appellee  where  the  two  remained  together  for  about  thirty  minutes. 
The  witness  afterwards  retired  with  Appellee  and  Dickinson  and  says  that  he 
heard  a  conversation  to  the  effect  that  Dickinson  said,  "I  have  got  quite  a  bit 
of  money  coming  and  I  want  Millas  to  substantiate  that  statement";  that 
Appellee  then  spoke  up  and  said,  *Tos,  the  boys  are  going  to  have  plenty  of 
money  pretty  shortly".  This  witness  also  related  the  incident  of  Dickinson 
giving  his  wife  some  money  on  the  way  home  that  evening.  He  spoke  of  other 
trips  which  Dickinson,  in  his  knowledge,  made  to  the  Faust  tavern. 

These,  of  course,  are  suspicious  circumstances,  though  many  of  the 
incidents  related  in  raaking  them  suspicious  are  in  themselves  quite  far 
fetched. 

Opposed  to  this  testimony  both  Appellee  and  his  wife  denied  that 
they  ijever  knew  or  saw  Dickinson  xmtil  the  time  of  the  trial.  Appellee, 
however,  admitted  that  he  knew  Dickinson  was  in  the  Madison  County  Jail  for 
about  a  year  and  that  Dickinson  was  charged  with  thft  burning  of  his  t)lace. 
He  says  he  never  made  any  effort  to  see  him.  The  evidence  shows  some 
circumstances  on  the  other  sifle  of  this  question,-  notably  that  on  the  night 
of  the  first  fire,  at  three  o'clock  in  the  morning,  when  Appellee  was 
apprised  of  the  fire  he  hastily  rushed  to  his  place  of  business,  went  to 
his  safe  and  took  out  $1800.00  of  his  own  money  which  he  had  left  there; 
that  is  not  denied. 

Thus  we  have  what  may  be  called  very  suspicious  circumstances  in 
behalf  of  Appellant;  on  the  other  hand  ^e   have  positive  denial  of  Anpellee 
and  his  wife  and  the  other  circumstances  related.   Can  it  be  doubted  tliat  this 
raises  a  clear  cut  question  of  fact  as  to  who  is  telling  the  truth?  These  matters 
were  doubtless  ably  presented  to  the  Jury.  The  evidence  bearing  on  Aopellant's 
claim  is  forcefully  presented  here.   If  the  jury  saw  fit  to  believe  Appellee 
and  refused  to  be  Influenced  by  the  suspicious  circumstances  of  the  Dickinson 
matter,  should  we  decide  this  question  of  fact  and  say  thp  finding  of  the 
Jury  is  against  the  manifest  weight  of  the  evidence?  Ttie   ouestlon  in  our 
Judgment  is  not  debatable.   It  was  a  question  wholly  for  the  Jury. 

The  other  question  relied  upon  by  Appellant  next  in  importance  if 
we  may  Judge  from  the  argument,  is  that  gasoline  was  kept  upon  the  premises 
in  violation  of  that  section  of  the  policy  above  quoted.  The  facts  in  this 


oace  showed  that  Appellee's  wife  kept  a  enall  vial  of  some  petroleum 
product  for  the  purpose  of  cleaning  her  finger  nailsi  that  Appellee  tome 
times  kept  a  small  amount  of  gasoline  in  hie  basenent,  never  more  than  a 
gallon,  sometimee  half  of  a  ^llon  and  sometimes  none.  This  gasoline  he 
used  to  pour  down  a  drain  for  the  purpose  of  cleansing.  There  is  no  proof 
that  at  the  time  of  tlie  fires  any  gasoline  was  upon  the  premises,  except 
that  the  investigators  from  the  sheriff's  office  testified  that  they  noticed 
the  smell  of  gasoline  or  some  petroleum  product. 

We  have  examined  the  authorities  submitted  on  similar  states  of 
fact,  notably  Norwaysa  vs  Thuringla  Insurance  Go.  204  111.  334,  and  Trichelle 
V8  Sherman  &  Sills  Inc.,  259  111.  App.  346.  Such  sections  in  insurance 
policies  as  the  gasoline  one  here  referred  to  must  receive  a  reasonable 
construction.  It  certainly  was  not  Intended  that  a  policy  of  insurance 
covering  a  section  as  the  policy  here  under  investigation  does,  should  b« 
voided  if  a  thimble  full  of  gasoline  iras  found  to  be  upon  the  premises  T«*iether 
it  was  responsible  for  the  fire  or  not.  In  the  case  of  Weininger  v  Metropolitan 
Fire  Insurance  Company,  our  Supreme  Court  said  In  substajice,  that  a  policy 
of  insurance  is  to  be  construed  liberally  in  favor  of  the  insured  anci  strictlj 
against  the  insurance  company,  and  that  the  keeping  of  small  quantities  of 
gasoline  or  benzine  on  the  premises  for  cleaning  purposes  does  not  render 
the  policy  void  because  it  contains  such  a  provision.  In  that  case  a  small 
amoiint  of  gasoline  "fas  used  for  cleaning  furs,  as  the  small  amounts  in  tlie 
case  at  bar  were  used  for  such  practical  purposes  as  made  them  necessary.  In 
that  case  the  trial  court  sustained  a  decree  for  something  over  seventeen 
thousand  dollars.   We  think  that  that  case  is  authority  here  and  tliat  on  that 
authority  we  are  unable  to  say  that  the  small  amount  of  .^lasoline  which  is 
alleged,-  not  proved,-  to  have  been  on  the  Appellee's  premises,  with  a  reason- 
able interpretation,  should  have  voided  the  policy  here  in  question. 

The  question  of  false  swearing  in  cnnnection  with  the  proofs  was 
presented  to  the  Jury.   If  they  did  not  believe  that  A-inellee  procured  the 
fires  In  question  then  quite  naturally  they  would  not  believe  that  he  swore 
falsely  about  not  knowing  the  cause  of  the  fires;  one  follows  the  other. 
At  any  rate,  that  was  a  question  of  fact  for  th-;  Jury  and  thft  Jury  refused 
to  believe  that  Anpellee  had  sworn  falsely. 

Much  argument  is  made  about  the  verdict  here  being  excessive.   One 
investigation  was  made  by  a  local  ;  djuster  who  fixed  the  anwunt  of  the  losses 
at  $14,949.46.   V,'itnes«es  called  by  anpellemt  fixed  the  losses  at  a  figure 


5. 
near  eight  thousand  dollars.  Among  others  who  testified  on  this  subject 
was  one  Wleland,  who  was  the  a^ent  of  the  defendant  and  who  was  shown  to 
have  had  a  wide  experience  as  an  insurance  agent.   He  testified  that  in  his 
Opinion  the  stock  of  ^oods  was  worth  from  elf;hteen  thousand  to  twenty  thousand 
dollars.   Complaint  is  mode  of  the  trial  court  in  eulaitting  the  testimony  of 
this  witness.  The  difference  in  valuation  of  the  witnesses  for  anpellee 
and  the  witnesses  for  Appellant  is  not  so  out  of  proportion  as  that  we  can 
say  that  Appellant  was  in  any  way  prejudiced  hy  this  witness*  testimony, 
and  if  It  was  not  prejudicial  than  there  was  no  hana  in  admitting  it.  (Sanquist 
T  Hardmre  Mutual  Fire  Ins.  Co.  371  111.  360.) 

All  things  considered  we  do  not  find  in  this  record  any  error  ^ich 
would  justify  a  reversal.  The  Judgment  of  the  Circuit  Court  of  Madison  Count/ 
is  accordingly  affirmed, 
■  JUDGMENT  AFFIRMED. 

Aui,  tract 
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Complaint  was  filed  in  the  Circuit  Court  of  St. 
.^r  County,  "by  the  Town  of  Gentyeville,  in  St,  Clair  County,  Illi- 
",  hereinafter  designated  as  the  plaintiff,  against  Frank  Rein- 
"t,  hereinafter  designated  as  the  defendant,  to  recover  damages 
'or  'wrongfully  selling  and  disposing  of  a  certain  Austin-V/e stern 
•oad  grader,  property  of  said  town,  while  the  road  grader  was  In 
is  official  possession  during  his  incumhendy  in  office  as  Highv/ay 
Joimnissioner, 

The  grader  in  question  was  purchased  in  March, 
.929,  by  the  defendant  for  ;J3,295.00,  for  the  Town-  of  Centrev-ille, 
>n  September  5,  1931,  defendant  sold  the  grader  to  one  E,  B.  Epp- 
rscn  for  $1,100,00  and  turned  that  amount  over  to  the  treasurer 
of  the  road  and  bridge  fund  of  the  Tovniship,   Previous  to  the  sale, 
efendant  talked  to  the  County  Superintendent  of  Highv/ays  of  St, 
lair  County,  about  selling  the  grader,  and  was  told  by  him  that 
he  did  not  think  it  necessary  for  defendant  to  have  his  approval  of 
a   sale.  After  some  needed  repairs  were  made  by  Epperson,  the 
road  grader  was  sold  by  him  to  the  Highway  Commissioner  of  V/ood 
River  Tovmship,  in  Madison  County  for  02,800.00. 

Damages  claimed  by  the  plaintiff  v/ere  the  differ- 
ence betv/een  what  defendant  turned  over  to  the  road  and  bridge 
fund,  and  the  §2800.00  which  plaintiff  claimed  v/as  the  market  value 
of  the  machine.  Upon  a  trial  of  the  case,  before  the  court,  judg- 
'..  was  entered  in  favor  of  the  defendant, 
I  Many  questions  are  raised  by  the  plaintiff  and 

'  relied  upon  as  error  for  reversal, the  most  of  v/hich  we  do  not  deem 


It  necessary  to  discuss,  Tlie  most  of  these  questions  seem  to  ns 
o   be  merely  abstract  propositions,  not  necessary  to  be  passed  upon 
y  the  court  In  order  to  determine  the  correctness  of  the  judgment 
f  the  lower  court.   The  principal  contention  of  plaintiff,  relied 
pen  for  reversal  is  that  the  defendant  4s  Highway  Comrrdss loner 
as  merely  the  custodian  of  the  road  grader;  that  it  was  the  pro- 
perty of  the  Tovm  of  Centre ville;  that  defendant  had  no  authority 
to  sell  it  and  having  wrongfully  sold  it,  should  respond  in  damages 
for  the  conversion. 

Considering  the  record  as  presented  to  us,  v/e  do 
ct  feel  called  upon  to  pass  upon  the  question  as  to  the  atithority 
of  defendant  as  Highway  Comiaissioner,  to  sell  the  road  grader. 
If  the  sum  of  $1100,00  was  a  fair  market  value  of  the  machine, 
then  the  question  as  to  his  right  to  sell  it,  is  merely  an  abstract 
proposition. 

There  seems  to  be  but  very  little  competent  evi- 
dence in  the  record  on  the  question  of  the  market  value  of  the 
grader,  other  than  the  amount  of  the  purchase  price  paid  by  Epper- 
son, and  the  testimony  of  the  witnesses  Keeley  and  Collie,  as  to 
he  degree  of  depreciation  in  the  value.   Market  value  of  personal 
property  has  been  defined  as  a  price  established  by  public  sales  in 
business,  or  pricoa  dealers  are  willing  to  receive  and  p^jirchasers 
,re  made  to  pay,  when  goods  are  bought  and  sold  in  ordinary  course 
f  trade,  Coinmander  vs .Smith  192  S, 0,159, 134  S,E.412,  The  term 
larket  value  as  the  words  fairly  import,  indicates  price  established 
,n  a  market  wiiere  the  article  is  dealt  in  by  such  a  m.ultieude  of 
tersons  and  such  a  large  number  of  transactions,  as  to  standardize 
he  price.   Private  dealixigs  in  property  can  never  be  used  to  show 
arket  value  in  the  primary  sense  and  viien  used  to  show  market  value 
,n  the  sense  of  fair  and  reasonable  value,  individual  transactions 
san  never  be  made  the  sole  basis  for  ascertaining  such  value,  North 
bierican  Tel.Co.vs, Northern  Pac,R,Co,254  Ped,417,418,  The  objections 
o  plaintiff's  exliiblt  "4",  and  to  the  other  testimony  of  the  wit- 
ess,  McCurdy  in  connection  therewith,  was  properly  sustained  by 
he  court,  it  being  an  isolated  transaction,  not  tending  to  show 
Che  market  value  of  the  '-'ro'oerty  fa  a.ieatlou  a^id  for  ':he  furth.er 


i 


eason  that  there  was  no  showing  that  the  road  grader  was  In  the 
ame  condition  at  the  time  of  this  offer,  as  it  was  at  the  tine  of 
ts  sale  by  the  defendant. 

The  witness,  Joseph  F,  Havelka,  produced  by  the 
lalntlff,  testified  that  he  was  the  Highway  Coiruni 33 loner  of  V/ood 
ivor  Tovmship,  and  had  purchased  the  road  grader  In  controversy 
rom  Epperson,  after  some  repairs  had  been  made  upon  it  by  Epper- 
on,  subsequent  to  its  sale  to  him  by  the  defendant.  Upon  his  ex- 
linatlon,  he  was  asked  what  he  paid  for  it,  to  which  objection 
as  sustained.  Objection  was  also  sustained  to  the  question  as 
0  whether  $2800,00  was  a  fair  cash  market  value  of  the  grader, 
t  the  time  of  the  sale  to  Wood  River  Township,   The  court  later 
aid  that  he  would  let  this  testimony  go  in  for  what  it  was  v/orth, 
Dhls  was  an  isolated  transaction  extrinsic  to  the  issue  involved 
nd  not  calculated  to  prove  the  market  valae  of  the  grader,  parti- 
arly  after  repairs  were  made  upon  the  machine  by  Epperson,  We 
Inclined  to  believe  that  the  original  ruling  of  the  court  was 
he  correct  one.  It  is  apparent  that  the  court  in  eventually  ad- 
•littlng  this  testimony  did  not  allow  it  to  weigh  heavily  in  the 
lance  on  the  question  of  the  market  value,  as  is  indicated  by 
5  3  statem.ent  that  he  would  let  this  in  for  v/hat  it  was  worth, 

7/e  feel  that  the  court  did  not  err  in  sustaining 
bjection  to  the  testimony  of  tlie  witness,  R.  L,  Fine,  as  he  did 
Ou  seem  to  be  famJ.liar  v;ith  the  condition  of  the  grader  at  the 
me  of  the  sale  by  the  defendant. 

In  the  final  analysis,  the  question  of  the  value 
f  the  road  grader  was  a  question  of  fact  to  be  determined  by  the 
ourt.  Regardless  of  the  authority  or  lack  of  it  on  the  part  of 
he  defendant  the  trial  judge  must  have  believed  that  .,^1100,00  was 
,e  market  value  of  the  road  grader  at  the  time  of  the  sale  by  de- 
ndant.   If  so,  this  court  would  not  be  inclined  to  disttxrb  that 
udgment  of  the  lower  court.  The  finding  of  the  court,  in  trials 

thout  a  jury  are  entitled  to  the  same  weight  as  a  jury's  verdict 
nd  v/111  not  be  set  aside  unless  manifestly  against  the  weight  of 
,e  evidence,  Keefer  Coal  Co. vs. Electric  Coal  Co.  291  Ill.App,477 
6;  3roderick  vs.O'Leary  112  111, App, 658,601; Wood, et  al  vs, Price 
111,435. 

7/e  find  no  sustantial  error  in  tli.e  vacr^vi   and  the 
idgment  will  be  affirmed,  AFPTP^ra?.   ADrtf8)ji%   j 
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Suit  was  filed  in  the  Circuit  Court  of  Clinton  County,  by 
appellant,  a  dealer  In  school  supplies,  against  appellees,  directors 
of  School  District  Number  Fifty-three,  Clinton  County,  to  recover  the  sua 
of  $488.06,  alleged  to  have  been  the  purchase  price  of  certain  school 
supplies,  including  a  furnace  for  the  school  In  question.  The  complaint 
consisted  of  just  one  count  alleging  an  eaipress  contract  to  purchase  the 
merchandise  sold* 

Answer  filed  by  appellees  consisted  of  a  general  denlad  of  the 
purchase  of  the  goods,  denial  of  the  promise  to  pay  the  amount  sued  for 
and  a  specific  allegation.  In  an  amended  answer,  that  the  then  Directors 
of  the  School  District  did  not  by  "Yea"  and  "Nay"  vote  taken,  purchase 
the  goods  set  forth  In  the  complaintt  that  the  action  of  the  directors  was 
not  valid,  because  no  regular  or  special  meeting  was  called  and  the  clerk 
of  the  board  did  not  keep  an  orderly  or  reliable  record  of  the  transaction, 
and  that  minutes  of  the  meeting  were  not  signed  by  the  clerk  and  President; 
and  that  the  sale  ms  procured  by  bribery  and  corruption. 

Upon  a  trial  before  the  Court,  judgment  was  rendered  against 
appellant  for  costs  of  suit  and  the  complaint  was  dismissed. 

The  appellant,  A.  H.  Sebastian,  at  the  time  of  the  transaction 
was  engaged  In  the  sale  of  janitor's  supnlies  and  school  equlDment,  and 
employed  Individual  salesman  to  go  out  and  sell  his  products  to  counties, 
cities,  school  districts  and  other  governmental  agencies.  On  March  28th, 
1936,  one  W.  L.  Jackson  was  In  his  employ  as  such  salesman  and  on  that 
date  sold  to  the  School  Directors  of  District  Number  Fifty-three,  certain 


items  of  merchandiae.  At  this  time,  there  was  no  re^lar  meeting  of  the 
board,  and  anparently  no  special  call  by  the  president.   One  of  the  members, 
U.  0.  Jones  was  picked  up  at  a  nearby  farm  by  Jcickson,  the  salesman,  and 
taken  In  Jackson's  car  to  the  farm  of  Christ  Daun,  another  member  of  the 
board.  Alio  there  at  that  time  at  that  pleice,  was  John  Wllkey,  another 
member  of  the  board.   There  seems  to  have  been  no  vote  taken  on  the  proposition 
and  no  recording;  of  the  transaction  by  the  Clerk,  All  three  members  signed 
the  order  for  the  merchandise. 

Before  going  to  the  meeting,  one  of  the  members  had  two  drinks 
of  liquor,  which  was  purchased  by  some  one  not  a  party  to  this  transaction 
and  after  the  order  was  signed,  had  another  drink  from  a  bottle  furnished 
either  by  the  salesman,  or  a  man  accompanying  him,  and  one  other  member 
had  a  drink,  after  he  signed  the  order.  Among  the  articles  purchased 
for  use  at  the  school  was  a  furaace.   It  seems  to  have  been  understood 
that  the  school  district  '"as  to  be  allowed  a  credit  of  $15.00  as  the  trade-in 
value  of  the  old  furnace.  Apparently  Jackson  did  not  want  the  furnace  and 
after  all  the  members  had  signed  the  order,  wrote  a  note,  to  the  effect  that 
the  furnace  nan  was  to  deliver  it  to  the  second  house  east  of  the  school 
house  -  a  little  yellow  house,  which  ^jas  where  U.  0.  Jones,  one  of  the 
directors  lived. 

The  goods  were  all  delivered  to  the  school  and  used  by  It,  and 
were  never  paid  for. 

Appellant  contends  that  the  meeting  at  which  the  goods  were 
purchased  was  attended  by  all  of  the  members  and  that  a  legal  contract 
was  there  entered  into  between  the  parties;  that  school  district  received 
and  used  the  goods  and  were  estopped  to  deny  the  regularity  of  the  meeting 
at  irtiich  the  goods  were  purchased.  It  is  also  contended  on  the  part  of  the 
appellant  that  there  should  have  been  a  judgment  upon  a  quantum  meruit, 
for  the  reasonable  value  of  the  property. 

For  the  appellee,  it  Is  maintained  that  there  was  no  le^al 
contract,  because  of  the  irregularity  of  the  meeting;  that  the  doctrine 
of  estooTjel  does  not  apt)ly  because  of  the  fact  that  the  school  directors 
were  public  officers,  and  that  because  of  bribery  and  corruption,  the 
sale  was  void  ab  initio. 

Among  the  powers  given  school  directors  by  statute  are  the  follow- 
ing, "to  repair  and  Improve  school  houses  and  furnish  them  with  the  necessary 


fixtures,  furniture,  apparatus,  libraries  and  fuel."  Chapter  122,  Section  123, 
Par.  7,  Illinois  Bar  Stats,  1939.  The  statute  also  provides  in  the  same 
chapter,  that  no  official  business  shall  be  transacted  except  at  a  ro/^lar 
or  special  meeting,  that  the  clerk  shall  keep  a  record  of  the  official 
acts  of  the  board,  and  on  all  questians  involving  the  expenditure  of  money 
the  "yeas"  and  "nays"  shall  be  taken  and  entered  on  the  records  of  the 
proceedings  of  the  board. 

There  can  be  hardly  any  question  but  what  the  raeetine  and  action 
of  the  school  directors  was  not  in  compliance  wit);  the  statute.  The  three 
directors  testified  as  witnesses  both  for  the  appellant  and  appellee,  and 
at  no  time  during  the  trial  in  the  lower  court  was  there  any  claim  that  this 
was  a  regular  meeting  of  the  board,  or  that  it  was  a  special  meeting  t.t  the 
call  of  the  presidentj  no  vote  was  taken  and  the  "Teas"  and  "Nays*  were  never 
recorded  by  the  clerk.   It  has  been  repeatedly  held  that  such  meetings  of 
the  directors  of  a  school  district  are  invalid  and  that  tiie  provisions  of 
the  statute,  with  reference  thereto  are  mandatory.   Shortal  v.  School 
Directors  etc.  255  111.  App,  89;  Board  of  Education  Villa  Orove  Township 
High  School  Dist.  No.  231  v.  Barracks,  235  111,  Api).  35;  Scanlan  v.  Board 
of  Directors,  245  111.  App.  357;  The  People  ex  rel.  Olark  v.  B.  &  0.  S,  W.  H.E. 
353  111.  492-499;  Klmrael  v.  Board  of  Education  District  No.  52,  244  111. 
App.  257. 

The  evidence  shows  that  this  property  was  sold  in  March  of  1936, 
was  to  be  paid  for  In  one  year,  that  it  was  delivered  to  and  accepted  by 
the  school  district,  and  used  by  the  school  since  that  time,  and  never  paid 
for.  School  districts  are  quasl-HBinicipal  corporations,  yiedler  vs.  I.ckfeldt 
335  111.  11;  Melin  vs.  Commonity  Cons.  School  District  No.  76  312  111.  376, 
People  vs.  Paris  Union  School  District  Board  of  Education  255  111,  568.  It 
is  the  well  settled  law  in  Illinois  that  the  doctrine  of  estoppel  nay  be 
invoked  as  against  municipal  corporations,  where  the  contraust  was  not  ultra 
vires  and  oerformed  in  good  faith  by  the  other  contracting  party.  Westbrook 
▼8.  Middlecoff,  99  111.  App.  327;  McOovern  vs.  City  of  Chicago  218  111.  264, 
Avery  vs.  City  of  Chicago,  345  111.  640.   In  the  case  of  Barnard  and  Co.  vs. 
The  County  of  Sangamon  190  111,  116  the  doctrine  of  estoopel  was  invoked  as 
against  a  county,  a  quasi-municipal  corporation,  ^en  It  was  acting  in  its 
private  as  distinguished  from  its  governmental  capacity.  Unquestionably 
the  school  directors  had  the  power  under  the  statute  to  purchase  the  goods 
in  question.   Said  goods  ''ere  delivered  to  cjirl  used  by  the  school  for  at 


least  three  years,  before  suit  was  brought.  We  are  Inclined  to  hold 
that  the  school  directors  were  acting  in  a  prirate,  r&.ther  than  a  governnental 
capacity,  and  that  they  are  estopped  to  set  ut  the  irregularity  of  the 
proceedin.'jB  by  which  thf?  ^oods  were  bought.  To  not  so  hold,  and  to  not 
assert  the  doctrine  of  estoppel  would  be  to  cause  apoellant  a  substantial 
loss.  A  municipal  corporation  or  a  quasi  municipal  corporation,  no  more 
than  an  individual,  cannot  profit  by  its  wrongful  acta. 

It  is  strenuously  contended  by  the  appellee*  that  the  contract 
was  void  eb  initio,  because  it  "'as  induced  by  bribery  and  corruption.  We 
find  ao  convincing  evidence  of  this.  The  witness  Willcey,  one  of  the  directors, 
testified  that  he  had  several  drinks  which  were  nurchased  for  him  by  another 
party  in  no  ^ray   connected  with  this  transaction,  before  he  carae  to  the  meet- 
ing and  that  he  got  a  drink  after  he  signed  the  orderj  that  another  member 
had  a  drink  after  he  signed  the  order.  TOiere  is  no  evidence  in  the  record 
that  this  influenced  them  in  signing  the  order  for  the  goods.  The  salesman, 
Jackson,  allowed  the  directors  a  credit  of  S15.00  on  the  old  furnace;  he 
did  not  want  it,  and  gave  directions  that  it  was  to  be  delivered  at  the 
home  of  U.  G.  Jones,  one  of  the  directors.  Jones  testifying  for  the  appellees, 
said  that  he  did  not  know,  at  the  time  he  signed  the  order  that  he  was 
going  to  get  the  stove.  Under  this  state  of  the  record,  it  could  hardly 
be  said  that  the  drinks  or  the  gift  of  the  furnace  influenced  the  sale  or 
broTight  It  about,  ao  that  the  charge  of  bribery  is  unfounded. 

For  the  reasons  above  stated  the  j^idgment  of  the  lower  court  rrill 
be  reversed  and  remanded,  vrith  directions  to  the  Circuit  Court  of  Clinton 
County  to  enter  a  judgment  in  favor  of  appellant  In  the  sain  of  $488,06  and 
costs  of  suit, 
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This   is   an   ai^peal   Trom  iai  Order  of   tii©  uouiity  Court  of 
r»yetto  County,    Illinolrj,  v^-ottirvg  u  jud^peut  previously  entoroa 
'yj  confession,   *n{5  tllowiag  on®  of  tbe  Appell«»«8,   Charles    ■-, 
ionniriger,    to  fll®  wa  /.newer  therein,     Th«   ;.pp©ilunt,   i-llnnlo    ., 
ndrowa,    .HCij;.lnl8tr&trix  of   tl.e   Estate  of  Frank  I,    /^ndrows,   wt-s 
itibatltutod  as   rifcintiff  In  ta«   Cfeuse  vpon  tii©  c3etth  of  '-"riink  L, 
/ai<3row8,    in  ^hos*  f&vor   JTad^porvt  la  ti.e   guf;  of    ^762. 50  ht^t  there- 
tofore been  entered, 

■on  /.\i£U»t  7,   1034  Frunlc  L.    /tndi-evfa   (slaooi  Ueoetieeti), 
obtulneo   ©   jud^Tf^ent  by   o&ruee^ion  in  ti^e   sue  of  v'76ii,&0  in  the 
County  Court  of  Fayette  Coujitj,    Illinois,    tti-ulnst   /.^jpelleee,    Asii 
Kettewoon  fcnci  Charles    ■  .    ilonnlntcr   (horointif ter  culled  L'OfonofaJita), 
Sxecv.tion  vm  laaueci   therenf  tor   In  l'*»5t3,   but  was  not  eerved  on  the 
DefonOivnte,      On  ;,ueust  2C,   1050,    Defemiant   .harles    '..    ilenrilnger  filed 
«  liotlon  in  the  County   Covirt  of  I'eyetto  County  to  ro-docket   the 
Obuae,    t*nci   to  set   ceide   cnu  open  up  sftlcl    J\id^Rsent   ao   aa   to  pox'mit 

hlw  to  file  hia   /.nswer.        n  AfflccTit  of  said  Defenusuit  wuo  filed 
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In  support  ol'   said  Kotlon,    tnd  a  Coiinter-kotlon   and  Affldavlta 
were  filed  by   the   Appellant,    i:lni:il©    r^,    Andrews,    AdLalal3tr&trl:x  of 
the   .;3tato   of   Prank  L.    Andrews    (hereintftor   called  ?ltintiff),      A 
hee^rlng  wes  had  on  the  Motion  of  Defondtuit,    fc.nd   tite  Court  entered 
an  Order   sllowing   the  l<Sotion  of  Defendant,    vacating  the    jud2;i.ent, 
and  pernittine  Defendant   to  file   un  Answer  in   suid  cause.      Ttie 
Answer  was  duly  filed.      Thereupon  Appellant  filed  her  Notice  of 
Appeal,    and  prosecutes   this    Appeal  from  tiie  Order  of  the   Court  in 
allowing  the  Lotion  of    Uie   Defendant  hereinabove  referred   to.      The 
Defendant,    Charles  '■!,,   Hennlnser,    in  opposition  to   such  Appeal, 
contends  in  this  Court  that  the  Order  opening  up  the   Judguient  tmd 
permitting  Appellee   to  plead  is  not   appealable,    iind  it   is  upon 
considorsiition  of   such  contention  that   this   Appeal  xi;u3t  be  disposed 
of. 

Appeals  lie  only  to  review  final  judgments,   orders,    or 
decrees,    of  inferior  courts,    except  &s   to  certain  designe^ted 
interlocutor^'  orders   or  decrees   in  specific  cases    (1939   ILLIIJJIS 
Ri:Vi;;ii.D  statutes,    Ch&pter   110,    Section  202j    L.GL1N  v.    GLATL.    iTi   AL. . 
287   111,    App,    44.      This   case   does  not   fall   within  any  of    the 
exceptions   enuiuerfc.ted  in  the   Act,    or   in   the   Rules   of   this   or  of 
the  Supreiiie  Covirt,      It  has   consistently  been  held,    as  is   stated  in 
FAKliiiKS   3A1IK  OP'   liOhTd  liLUPi^i'SOE  v.    ST£IJF£LDT,    258   111,    App,    426, 
at  429,    "An  Order  opening  up   a  judgment  by  confession  and  granting 
leave   to  plead  is   not  a  final   order,    but  merely   interlocutory,    and 
is  not   appealable    {DhAU  v.    GiiilliLACu.    34   111,    App.    233 j    V;AhK£ii  v. 
QLIV^-i,    63   111,    199 J    30i.T0H  v.    HcKIiiLEY.    22    111.    203,    204;    AlJDti^vvS 
^s  CO.    V,    ANCHQK  FOLDIl^G    BOX  MFG.    GO..    210   111.    App.    636;    CITY   OF 
Park   uIDGL.  v,    l:\JK?:r£,    25&  111.    36i3)." 

Th«  Supreme   Court  of   this    Ftato   in  the   case  of   JAliililY  v, 
CONKAD,    271   111.    294,    at  295,    correctly   sujrjuarizes    tlie   Rule   to  be 
applied  in  detorrr.inin£;  whether  or  not   an  Order  is   final   and   appeal- 
able when  It    says, "There  must  be  a  final  order  or  decree   in  a 
chancery   suit,    or   a  final   judsr,ient  in  an   action  at  law,    to   justify 
an  appeal  or   writ  of   error.      (^;jil.S  v.    GkLD':'suLL,    5  Oilm.    33; 
HTOTEK  V.    HUKTIIiR,    100   111.    519;    s:uITtI  v.    DELITT,    244   id.    75).         A 
final   judCLLont   is   one   that  finally  disposes   of   the   rights   of   the 
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parties,   either  upon  the  entire  controversy  or  upon  some  definite 
and   separate  branch  thereof.      (LlU'l'lfAh  KESIAVL  FUliP  LIFl^:  ASS'I-l  v. 
S^ITH,    109   111,    2G4;      Cl'I^   OF   PAiiK  nIDGE  y.    kUivFiiy-.    258   Id.    365.  ) 
Vihere   a  defendant  iaoves    to   set  coide   t  default  &nd  vacate   a  decree 
In  order   to  allow  &  defense,    and  such  rr.otion  Is  denied,    txie    order 
is  fin&l  aiid  r.ay  be  reviewed  by  an  appeal  or  writ  of  error,   but 
when   Uie  motion  Is   allowed  and  the    judgnont  is   set   t.side  merely  for 
the  purpose  of   allowing   the  pt^rty    to  plead  or   Intci'pose    a  defense 
the   orcior  is   Interlocutory   and  an  uppcfcl   or  writ  of  error  v/ill  not 
lie   therefi'om.    (ftALUKK  v.    OLlVIi,li,    C3   111,    199;      Cl'iY  OF  PAliK  RlI;Qi:. 
V.    MUKPIIY.    supra;      Ch/iMat  v.    CQU^vlI^llCIAL  MM*3  ASS'K.    260  111.    516.  ) 
In  such  case  the  coizrt  does  not  finally  deterrdne  the  rigirita  of 
tiiC  parties.      If  the  opposite  p;»rty  desires  to  c'.uestlon  the  action 
of   the   court  in  vacating   a  Judgrrsent,    it  is  his  dx;ty   to    ,..,    assign 
error*  thereon  t-s   &.  pbxt  of   the  record,    aX'ter   the   controversy  h^s 
been  finally  determined.      F^OFLL  v.    -.'^ELLS,    255  ill,    450,"     The 
principles   stated  in  such  case   b.pply  equally   to  the  r^atter  here 
before  the  Goxirt. 

Under  Rule   26,    adoptad  by   tl^e   Supreme  Court  of    tlais    State, 
(1939   ILLINOIS  RaVlSBD  STATUTES,    Chapter  110,    Section  259.26),    tiie 
procedure  upon  a  I.:otion  to   open  up   a  jud£;i5iont  by  confession  is 
specified  in  detail.      It  is   therein  provided  that  if,    on   the  hear- 
ing of   such  ir.otion,    it  shall   appear   that   tlio  defendant  ht.s   a 
defense   on  the  aerits   to   tlio  whole  or  part  of  pluiatiff 's   doiaand, 
and  that  he  has  been  diligent   in  presenting  his  motion  to   open 
such  judgiDent,    tho   Court  tnay   sustain  the  ;;'Otlon    tJid  the   cause 
thereafter  proceeds   to  trial.      It  is  expressly  provided  that  tho 
original   jud£jv;ont   shtll   stand   as   seourit;y,    tine    tliat   all  further 
proceedings   thereon  shall  be   stayed  until  further  order  of    the 
Coiu?t. 

The   abstract  of  record  herein  shows  merely  a  brief  docket 
entry   to  the  effect  that   the  Motion  to  re-docket   tlie   cause,    and 
the  Verified  Pettition  to  Vacate  or  Open  up  Judfpnent,    and  to  allow 
Defendant  Charles  W,    Hennlngor  to  plead  "allowed,    Judginent  vacated, 
and  Defendant  alloviecl   to   file   /oiswer".      The  County  Court  was 
apparently  attemptlnc  to   coMply  v/itli    the  Rule   established  in  the 
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Suprezao  Co\irt  relating  to  conTeasion  of  judgyaent  hereinabove 
referred  to,  und  in  permittli:vg  Defendant  to  file  ills  Answer,  the 
Court  was  not  in  cny   r/icamer  acting  to  finally  udjucicate  the  ri,i;hts 
of  the  ijurties. 

Appeals  aho-uld  not  "be  taken  plocewoal,  and  there  la  no 
basis  for  an  appeal  from  &n  Order  of  a  Cotirt  isr^nting  leave  to 
plead  where  judj^inent  by  confesBion  has  been  taken,  tualess  there  is 
some  special  shoviing  that  sowe  wrong  cr  injury  woulC  result  rrorr.  a 
refusal  to  reviev;  the  case  at  such  tlrsje  r&ther  than  after  an 
adjudication  of  such  cuse  on  the  laerits,   lio  such  showing  is  laade 
in  the  instant  case.   Opening  up  a  judgssent  does  not  destroy  it. 
Although  the  use  of  such  expression  Is  not  to  be  recoranienaed,  the 
fact  that  the  v;ord  "vacate"  has  been  used  by  the  Coxtrt  belov/,  does 
not  indicate  that  anything  other  than  an  "opening  up"  of  such 
judgcient  has  been  effected  thereby,   A  siBiilar  conclusion  has  been 
reached  in  the  caso  of  FAl^MEKS  BAjNQv  OF  KO.cTH  HEHDMSOIJ  v.  3TEHFELDT, 
supra,  at  430, 

SoKG  emphasis  is  placed  by  Appellant  upon  tiie  case  of 
Qdmkdi   v,  GOUUERCliiL   MEN*S  ASS'H,  260  111.  616,  in  Y/hich  the  Court 
was  considering  the  effect  of  an  order  grantirig  a  Kiotion  in  the 
nature  of  a  writ  of  error  coram  nobis,  as  an  oi^dsr  on  such  motion 
rol&tos  to  api>ealability.   The  principles  set  forth  in  such  case 
apply  only  to  a  notion  of  the  chai^actor  therein  described,  and  the 
action  of  the  Court  tiaereln  hss  not  been  construed  as  a  precedent 
in  detenviinini;  the  appealability  of  orders  allowing  motions  to 
open  up  judgments  by  confession, 

CoTii'ts  hesitate  to  establish  arbitraa'y  rules  relating  to 
appealability  of  orders  of  a  lov/er  court  for  the  reason  that  all 
cases  must  be  considered  in  the  light  of  tiie  particular  facts  and 
circumstttxices  to  deterr:vine  whether  3ome  action  has  been  taken  by 
the  Court  which  is  of  such  character  as  to  be  final,  and  consequent- 
ly, appealable,  as  in  ¥j;d<AtSiS   BAIJK  oF   JJOKTH  Ii£NDr.R30H  v,  ST^^ELm', 
supra,  herein  referred  to.   This  Court  feels  that  there  is  nothing; 
in  tlie  present  case  which  at  tliis  sta^^e  of  the  proceeding  ree^uires 
a  determination  of  the  propriety  of  the  Order  openinc  up  the 
judgment  by  conl'ession,  and  the  Court  expresses  no  opinion  thereon 
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at  this  time.   If  the  Appellant  desires  to  question  such  action 
of  tlie  Court,  ahe  nay  aaaign  error  thereon  after  the  cause  hua 
been  finally  doterinlned  on  the  z.icrlta  in  the  Court  below. 

The  specific  contention  i^aa  been  advanced  in  this  Court, 
as  hereinabove  referred  to,  that  the  action  of  the  Court  below 
which  ia  before  this  Co<irt  for  consideration,  is  not  now  appealable, 
but  even  if  svich  contention  were  not  la&de,  as  was  stated  in  the 
case  of  PKATiOi:  v.  E Alt! ON,  297  111,  App,  553,  where  an  appeal  is 
taken  from  on  Order  vrlUch  is  not  final,  the  Reviewing  Court  is 
without  jurisdiction  to  entertain  It,  uxkX   ouch  authority  cannot 
be  conferred  by  consent  or  acts  of  the  parties,  and  that  the 
Appellate  Court,  (at  page  357)  "Is  bound  on  its  own  motion  to 
disiiiiss  the  appeal  tiiougli  Appellee  fails  to  k:ovo  for  the  seEie." 

We  must,  therefore,  conclude  that  the  Order  complained 
of  is  not  final,  and  that  this  Court  is  without  jurisdiction  to 
review  it,  and  is,  accordingly,  obligated  to  dismiss  the  appeal. 

Appeal  disnlssed. 
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Begun  and  held  at  Ottav/a,  on  Tiiesda^r,  the  7th  daj'"  of  \\q.y ,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 
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the   Opinion   of  the  Court  x/as   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  v/ords   and   figures   follov/ing,    viz: 
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IN  ■EUC 
PI2LLATS  COn.RT   OF  ILLIIIOJ^  "■ 

vI/lY  Tlira;^,    A|D.    1940/ 


Plaim;iff-Ap/G>laiit,      ) 


vs. 
VERN  ROBERTSON, 


^-.,„, 


/^PE^  I?.OIvI  CIRCUIT 
COURT  Ox'  IROQUOIS 
COUHTY. 


Defendant-Appellee.    ) 


The  plaintiff,  Gerlaard  EablDen,  started  suit  in  the  Circuit 
Court  of  Iroq^uoia  Gouiity,  e^^ainst  Vern  J?;obertson  to  recover  dai-iacres 
he  claimed  lie  sustained  by  reason  of  the  negllgeuce  or  wilful  and 
v.'antoi:  fciscond.ij.ct  of  the  def  e.udant .   The  plaintiff,  in  his  coiaplaint, 
all9t;es  that  the  defendant  vie^s   driving:  his  oar  on  Route  45 >  a 
paved  highway  and  that  the  plaintiff  v/as  riding  his  motorcycle  on 
said  highway,  ana  follov/inf^  the  defendant;  that  the  defendant,  \s4thout 
any  warning,  suddenly  slaclcancd  the  speed  of  his  automobile  ao  that 
the  plaintiff  v/ac  conpelled  to  drive  hia  motorcycle  to  the  left  to 
avoid  stri]:in.r  t.he  defendant's  car,  and  in  coine;  so,  he  collided  with 
another  car  approaching  t:iem;  and  because  of  the  collision  he  suffered 
injuries  vrhich  made  it  necessary  to  have  one  of  his  legs  amputated. 

The  defendar^t  filed  his  answer  in  which  he  denied  all  negligence 
and  wilful  and  y/anton  loisconduct .  The  case  was  tried  before  a  jury 
and  t-;vo  5.;pecial  interrogatoriej?  v.'ere  tendered  by  the  plaintiff  for 
the  jury  to  ansv.'er.  The  first,  "'iTas  the  defend? At ,  Vern  Robertson, 
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operating  "the  automobile  in  his  possession,  in  n   wili"ul,  wanton  and 
reckless  manner,  at  the  time  and  place  set  forth  in  plfiintiff'o  com- 
plaint?" :lnd  second,  "'/as  the  plaintiff,  C-erhard  Habben,  at  and  just 
prior  to  the  collision  shovm  by  the  evidence,  exercising  ordinary 
care  for  his  ovm  safety^"     kfter   the  instructions  had  been  given  and 
the  Interrog&torios  subriitted,  tho^  jur?-  retired  and  deliberated  for 
several  ho'-irs.   The  Court,  on  iiis  own  motion,  recalled  the  Jury  and 
gave  them  the  follo^ving  instruction:   "The  Court  instructs  the  jury 
tb.^t  in  your  deliberations  you  should  listen  to  the  artTunents  of  each 
other  so  far  ?s  based  upon  the  evidence  in  the  caDe  fuid  the  law  as 
given  you  in  instructions  t-lren  jon   by  the  Court  find  you  should  make 
an  honest  and  ocnscientious  effort  to  reach  an  agreeaient."  The  jury 
again  retired  and  by  their  general  verdict,  fo-ond  the  issues  in  favor 
of  the  defendant.  They  answered,  "No,"  to  the  spocial  intorrcp.atopy 
as  to  /hether  the  deferidant  was  guilty  of  wanton  misconduct  and  "'Yes," 
to  the  intsrrogatoi-y  as  to  whether  the  plaintiff  v/ao  in  the  exercise 
of  due  and  ordiniiry  caro.  The  plaintiff  entered  a  notion  for  v.   new 
trial,  which  was  overruled.  Tho  Court  entered  judgment  on  the  verdict 
of  the  jury  in  favor  of  the  defendant,  and  disn-issed  the  suit  at  the 
plaintiff's  cost.   It  is  from  this  judi^iient  that  the  appeal  iv>   pro- 
secuted. 

Tho  evidence  is  uncontradicted  that  the  defendant  and  a  friend 
of  his  were  driving,  along  tho  hard  road  in  his  automobile,  and  that 
he  had  passed  several  yo\u!.g  men,  inoludin£;  the  plaintiff,  ridin?;  on 
motorcycles;  that  as  he  drove  down  the  road  he  alaokeioed  his  speed 
and  that  t.vo  of  t.he  motorcycles  passed  his  automobile;  that  as  the 
plaintiff  attempted  to  past;  the  defendant's  automobile,  he  collided 
with  a  car  driven  by  Leroy  Pfimd,  ond  the  plaintiff  v/aa  injured.  The 
only  disputed  question  of  fact,  relative  as  to  how  the  accident 
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occurred,  is  whether  the  defendant  suddenly  decreased  the  speed  of 
his  automobile  v;ithout  siving  any  xvarning  of  his  intention  so  to  do. 
The  plaintiff  and  one  of  his  witnesses  claim  that  the  defendant  did 
so  decrease  his  speed  without  giving  any  warning  of  his  intention  so 
to  do.   The  plaintiff's  testiiaony  snows  -ohat  he  was  rollovviiig  the 
car  on  his  aotorcyelo  v/ithin  twen^y-i'ive  to  -ohirty  feet. 

The  defendant  does  not  claim  that  he  gave  any  v/arning  of  his 
intention  to  decrease  his  speed,  lie  and  the  friend  who  was  v/ith  him 
strenuously  deny  that  ha  did  so  decrease  his  Sj,>eed.  The  defendant 
clainis  that  he  decroased  his  speed  slightly,  as  one  of  the  motorcycles 
was  passing?  his  oar.  He  did  this  in  order  that  the  motorcycle  Lii;j;ht 
get  around  him  without  colliding  with  the  I'fund  car,  v/ho  was  approach- 
ing him  In  the  otiier  lane  of  traffic.   On  this  disputed  and  material 
issue  of  fact,  the  jury  have  found  in  favor  of  the  defendant.  ITrom 
anji  exai'iination  of  the;  evidence,  as  sxiown  by  the  abstract  a:id  record, 
it  is  our  conclusion  thai  the  jury's  finding  is  in  accordance  with 
the  weifiht  of  the  evidence. 

It  is  insisted  by  the  appellant  that  the  Gourt,  in  giving  the 
first  five  instructions  for  the  plaintiff,  failed  to  mar'.c  thsra  "-iven,' 
and  that  this  was  prejudicial  error  and  'nislead  the  jury.  We  find  no 
merit  in  this  contention,  as  the  case  of  People  vs.  Diasan  272  111., 
478  holds  that  failing  to  laark  instructions  "given,"'  is  not  reversible 
error. 

Complaint  is  made  in  rsf^ard  to  the  defendant's  11th  given  instruc- 
tion in  that  it  contains  the  words,  "Sequires  the  plaintiff  to  make 
out  and  establish  his  case  by  a  preponderance  of  all  of  the  evidence," 
and  that  it  placed  a  r^roater  burden  on  the  plaintiff  than  the  law 
requires.  j\n  examination  of  the  instruction,  as  set  forth  in  the 
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abstract,  discloses  that  the  appellant  is  in  error  in  regard  to  the 

11th  lias"cruo";^ion  of  the  defendant  as  containing  such  language.  The 
words  "mak«  out  and  establish  his  case  hy  a  preponderance  of  all  of 
tho  evidojioe,"  are  not  used  in  the  11th  given  instruction  of  the 
defendant.  The  plain l-iff  contends  that  the  11th,  13th  and  lAth  in- 
struction, given  on  behalf  of  the  defendant,  use  the  word^accident*-^ 
in  a  conspiouous  manner,  and  that  the  same  is  misleading  and  confus- 
ing to  th'3  jui'5',  and  gave  then  tho  impression  that  the  Court  thou.'zht 
that  the  collision  v;a3  an  accident  and  no  liability/  on  the  part  of 
;  iij  defondant.  "."e  ccuinct  a^;ree  v/lth  the  appellant  that  these  in- 
structions v/ould  so  mislead  the  jurj. 

The  plaintiff  also  contends  that  hi a  refused  instructions,  as 
shcvn  in  the  abstract  on  pages  52  ana  53,  vrare  proper  and  should 
have  boon  given.  It  hae  Icn^;  boon  the  nale  of  this  Court  and  other 
Courts  of  appeal  that  a  point  raised,  but  not  argued,  is  considered 
waived,  and  therefore  the  Court  will  not  consider  it.   It  is  also 
the  ri.jle  that  instructions  which  are  criticised  and  aliened  to  have 
been  erroneously  given,  or  refused,  should  be  copied  in  the  brief 
and  argument  so  the  Court  v.-lll  nave  then  without  having  to  lools:  at 
the  abstract  to  find  ,vhat  the  instruction  is. 

It  is  now  strenucuslv  insisted  that  the  Court  erred  in  recall- 
in.;  the  jury,  and  tj,iving  the  additional  instruction.  ';s'e  do  not  think 
it  was  error  for  tlie  Cuaxu   to  do  this.  The  instruction  expresses  the 
lav;.   On  Pa^e  154  of  the  rsoord  we  find  the  followin^^^:   ''Court:   On 
CIS  Court's  Oi/u.   j/iotion,  I  ain  going  to  give  tho  jury  this  instruction. 

..:•.  famlth:   (Keads  Instruction.)   'Ve  have  no  objections.  L^'.  Deli: 
(■'-eads  instruction.)   Counsel  for  the  defendant  objects  to  the  reading 

r  the  instruction.  Mr,  Bolui:   (Heads  instruction.)   I  also  object," 

-4- 


sriD 


It  13  aeon  by  this  rocord  that  la-,  Sraitu,  one  o£   the  attorneys  for 
the  plaintiff,  infoiiaed  the  Court  before  the  instruction  was  read, 
that  he  had  no  objection  to  the  Court  reading  the  instruction  to  the 
jury,  but  the  defendant's  attorneys  did  object  and  so  statod  to  the 
Court.  Tho  rlaintiff,  after  infornin,-'  the  Court  that  he  had  no  ob- 
jection to  the  callin,-^  of  the  jury  ami   reading  the  instritction  as 
given,  cannot  now  be  heard  to  say  that  ho  v/as  prejudiced  thereb3r. 
After  considering':;  all  of  the  Instructions  rav.3n  to  the  jury  by  tha 
Court,  it  is  our  conclusion  that  they  'A'ers  fairly  and  te.partially 
instructed. 

V/e  find  no  reversible  error  in  the  cage,  and  the  yaci{inerit   of 
the  trial  court  is  affir'-red. 

Affii'iaed. 


STATE  OF  ILLINOIS. 

SECOND  DiSTEicT         J  ""'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  ofBce. 

In  Testimony  AVhercof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . -day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty-- 


Clerk  of  the  Appellate  Court 
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Begun  and  held  at  Ottav/a,  on  Tuesday,  the  7th  da;''  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRZID  G.  '."OLFj],  Presiding  Justice 
Hon.  BL.IIITE  liUFPn'JT,  Justice 
Hon.  FR^unXIl'  R.  DOV."^,  Justice 
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III  THE 
APPELLATE  COXTRT  OF  THE 
STATS   OF  ILLINOIS 
SECOITO   DISTRICT 

LIAY, 


HERBEHT   C.    vrillJI.aN,    / 

Plalilt^,^^- Respondent , 


ARTHUR  B.    COOK,  \       , 

DefendanV*^etltioner.        ) 


rora 

CircuiF'trtmrt'; 

Knox  County,  Illinois, 


■  OLFE,— P.  J. 

Tliis  Is  a  suit  Tdv  the  plaintiff  to  recover  damages  he  sustained 
in  an  automobile  accident .  The  issues  were  submitted  to  the  jury, 
which  returned  a  verdict  of  not  i/:u.llty,  for  the  defendant.  A  motion 
for  a  new  trial  was  sustained,  and  a  new  trial  ordered  and  from  that 
order  leave  was  granted  defendyjit  to  appeal  to  this  Court. 

The  plaintiff's  declaration  charged  that  he  was  riding  as  a 
guest  in  the  car  of  the  defendant,  and  through  the  vdlful  and  wanton 
misconduct  of  the  defendant  in  the  operation  of  his  car,  he  was  in- 
jured and  sustained  daiiages.  The  evidence  discloses  that  on  the  morn- 
ing of  June  27,  1937,  between  four  and  four-thirty  ^.m.  the  defendant 
was  driving  his  Plymouth  two  door  sedan  accompanied  by  his  daughter 
and  her  two  roinor  children,  and  the  plaintiff;  that  they  left  l^ataga 
for  Piper  City  v/hioh  is  approximately  90  miles  East  of  Peoria,  Illinois; 
that  the  car  was  beinc  driven  by  the  defendant  on  a  hard-surfaced  paved 
road:  that  as  the  car  rounded  a  curve  in  tjie  Villai^e  of  Victoria,  it 
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ran  off  of  the  shoulder  and  overturaod  and  injured  the  plaintiff. 
The  evidence  tends  to  show  that  the  car  was  being  driven  at  apj^roxi- 
mately  50  to  55  railes  per  hour.  The  plaintiff  clairas  that  he  remon- 
strated with  the  defendant  as  to  the  excessive  rate  of  speed  at  which 
the  defendant  was  driving.  The  defendant  denied  that  plaintiff  said 
anjahin.-:  regarding  the  speed,  and  in  this  he  v/as  oorrol^orated  by  his 
dauf^hter. 

The  appellant  contends  that  the  reason  the  trial  court  granted 
a  new  trial  Tvas  because  of  the  giving  of  the  defendant's  instruction 
Ho.  18.  There  is  nothing  in  the  record  that  sustains  this  contention. 
If  the  Court  made  such  an  asinouncement ,  vm   are  unable  to  find  it  any- 
v/here  in  the  record.  The  form  of  this  instruction  has  been  criticized 
in  many  cases,  but  in  some  cases  it  has  been  approved.   It  depends 
wholly  upon  the  facts  as  developed  in  each  particular  case,  as  to 
whether  it  is  applicable.   In  the  present  case  It  seems  to  us  that 
there  are  facts  that  justify  the  giving  of  this  instruction. 

'^vThen  the  abstract  does  not  contain  the  stateraent  of  the  trial 
court  as  to  why  he  granted  a  nev;  trial,  it  is  impossible  for  this 
Court  to  know  his  reasons  for  doing  so.  It  may   be  that  the  Court 
was  of  the  opinion  that  there  had  been  error  in  the  adnission  of 
evidence,  or  that  he  had  inadvertently  given  erroneous  instructions 
to  the  jury,  or  that  the  verdict  of  the  jury  v.-as  contrary  to  1he 
vreight  of  the  evidence.  The  natter  of  the  trial  court  granting  a 
new  trial  Is  verj-  largely  discretionary  with  the  trial  judge.  Unless 
thnt  discretion  has  been  clearly  abused,  a  reviewing  Court  will  not 
set  that  order  aside. 

The  appellees  contend  that  defendantWc  given  instruction  ITo.  lU, 
which  defines  v/ilful  and  v/anton  nisconduct,  is  erroneous.  '7e  are 
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inclined  to  believe  that  this  instruction  does  not  contain  the  full 
law  in  regard  to  wilful  and  wanton  raisconduct.  The  instruction  directs 
a  vordict  and  it  should  include  every  element  relative  to  such  conduct. 
'Jhe   instruction  in  the  form  it  Is  given,  does  not  properly  state  the 
lav/. 
^    Complaint  is  made  that  a  large  nuoiber  of  the  instriictions  given 
on  behalf  of  the  defendant  conclude  by  stating  that  under  certain  cir- 
ctUTistances,  the  jury  should  find  the  defendant  not  guilty.  This 
practice  has  been  condemned  in  a  n\2inber  of  cases,  (Daubach  vs.  Draice 
Hotel  Company  243  111.,  App.  298.)   The  trial  court  in  sonsidcring 
the  motion  for  a  nev/  trial,  no  doubt  reviev;ed  the  evidence  and  v/hether 
the  verdict  of  the;ijur3r  was  supported  by  the  greater  weight  of  the 
evidence.   It  was  his  providence  to  hear  and  observe  the  witnesses  as 
they  testified.  He  may  have  concluded  that  the  verdict  was  not 
supported  by  the  eildanoe,  and  for  this  reason  granted  a  new  trial. 
We  do  not  intend  to  state  on  which  side,  in  our  opinion,  the  evidence 
preponderates,  but  the  Court  has  seen  fit  to  {'rant  a  nev/  trial.  From 
a  review  of  the  whole  case,  it  is  our  conclusion  that  the  trial  court 
did  not  abuse  his  discretion  in  {granting  a  now  trial.  The  order  appeal- 
ed from  will  be  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS,  [ 

SECOND  DisTEicT         j  "  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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AT  A  T3RII  OF  TIL:;  APP3LLAT,.]  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  7th  day  of  Ilay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  PR3D  G.  '."OLFj],  Presiding  Justice 
Hon.  BL;.IITS  HUPPriuT,  Justice 
Hon.  PR^^JHXin  H.  DOVS,  Justice 
JUSTUS  L.  JOiaiSOIT,  Clerk   . 


J.  \^.T3R,  Sheriff 


;6I.A.  284 


B3  IT  R2I:3IIB3R:3D,  that  afterwards,  to-v/it:  On  :  'j< 
the  Opinion  of  the  Court  v/as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov/ing,  viz: 
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ACrSITDA  NO.    10. 


IN  THE 
APPELLATE  COURT   OF  ILLEIOIS 
[EGONa  DISTRICT 
MAY  TERM, I A.    i   1940, 


miTAKSR  FARIISR3 
a  Corporation, 


vs. 

JOSEPH  SOUCIE, 


\ppeal  froEi 
Circuit  Court, 
Will  County. 


Defendant-Appellant , 


\YOLFE,---'.J. 

The  Vvliitalcor  Farraars  Grain  Company,  a  corporation,  started  a 
suit  before  a  justice  of  peace  against  Joseph  Soucis.  Tiie  trial 
resulted  in  a  judgnsnt  for  the  plaintiff  in  the  sun  of  $231.05. 
The  defendant  appealed  the  case  to  the  Circuit  CoiLrt  of  Y'ill  County, 
and  it  was  tried  before  the  Court  on  lloveraber  28,   1935,  -ivithout  a 
jury.  The  trial  court  found  in  favor  of  the  plaintiff  and  rendered 
judtvnent  against  the  defendant  in  the  sum  of  ■[•231.05,  and  it  is  from 
this  judt.iient  that  the  appeal  is  prosecuted. 

There  are  no  v;ritten  fileadings  t>Y  v/hich  the  Court  can  decide 
the  theory  on  which  the  case  was  tried.  It  is  insisted  by  the  apoell- 
ant  that  the  case  was  tried  on  the  theory  that  it  was  an  'open  account, 
and  therefore  the  evidence  introduced  by  the  plaintiff  was  inad:  issible, 
The  appellee  contends  that  the  case  v;aG  tried  on  the  theory  of  an 


k 


,ox  .07-  c^^p  .0:1  .r 


san-  III 


4ll9qq^'J:'ii3&ni:]^i'v 


,_  .50.ICSI  to  fai/8.9il^  ni  "i  7  j:  a  ;■.■:.:.:;  ^  cl.,:-  101   ojis'opjj^    '^  --^   i;eJii;r-- 


I 


'accouut  stated,'  and  therefore  the  evidence  introduced  in  evidence 
is  admissible.  The  plaintiff  at  the  trial  introduced  in  evidence 

Ivlr.  Ben  MaqiSS,  the  Ivlanaging  Officer  of  the  Tnitaker  Farmers  Grain 
Company,  who  identified  the  records  of  tb.e  Company,  and  over  the 
obj  LOtion  of  the  defeiidant,  the  seme   v/ere  Introduced  in  evidence. 
The  saiae  v/itness  teotifiod  that  he  had  repef..tedly  sent  statements 
of  the  account  to  the  defendant,  Joseph  Souoie,  shov^ing  that  there 
was  a  balancedue  from  Soucie  to  the  plaintiff  of  ;t231.05. 

IJr,  Herman  Le^ighorst  testified  that  he  .var.  a  Director  and 
Seorotarv  of  the  plaintiff  Grain  Company,  end  that  he  was  acq^iainted 
v/ith  the  defendant,  Joseph  Soucie,  and  had  talked  v.dth  hiia  about  the 
subject  natter  of  the  suit  in  January  1936;  that  he  went  to  see  the 
defendant  in  eonpany  with  Ivlr.  11.   H.  Sohraoder,  axd  they  v/ent  for  the 
express  purpose  of  seeing  Mr.  Soucie  about  the  bill  that  he  owed  the 
plaintiff  company,  and  to  soe   if  they  could  get  him  to  pay  it.  He 
testified  that  he  taliced  to  the  defendant  about  the  bill  and  Soucie 
told  them  'he  couldn't  pay  it  just  no7/,'   The  witness  testified  that 
iir,  Soucie  aclaaowledged  that  he  owed  the  bill  >ind  he  said,  "I  know 
what  you  are  here  for;  I  will  treat  you  white  ioid  pay  as  soon  as  I 
can."  The  witness  further  testified  that  later  in  the  presence  of 
LIr.  Robert  Haromann,  he  discussed  the  sairie  natter  with  Mr.  Soucie  at 
his  home;  that  he  aslced  the  defendant  for  the  amount  of  the  bill  and 
if  he  would  do  anythinfc  about  it,  to  which  the  defendant  replied, 
"Treat  me  white  and  true  and  I  will  do  somethine,."  The  witness  then 
stated  the  amount  of  the  bill  to  be  -■i231.05,  to  whlcji  the  defendant 
acknowledt^ed  the  amount  of  the  till  and  said,  "All  right."  The 
defendant  further  replied,  "That  ho  would  pay,  but  he  had  some  cattle 
he  wanted  to  sell  and  v;hen  he  sold  them,  ha  would  Give  some  of  it  to 
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us  if  he  could  in  May."  He  further  testified  he  saw  hlia  later  at  the 
defendant's  barn,  while  he  vres   rnilkinr?;,  and  the  defendant  told  him 
that  he  would  like  to  sell  him  some  hulls,  amd  the  witness  replied, 
"He  had  no  authority  from  the  company  to  buy  bulls." 

LIr.  Robert  B.  liarimann  testified  that  he  was  a  farmer  residing 
in  Kankakee  County,  and  a  Director  of  the  Whitaker  Farmers  Grain 
Company,  and  had  been  for  the  past  six  or  seven  years;  that  he  knew 
the  defendant,  Joseph  Soucie,  and  had  a  conversation  with  him.   in 
January  1936,  in  company  with  -.Ir.  Langhorst,  Re  testified  that  they 
discussed  the  subject  matter  of  the  lawsuit  v>rith  the  defendant  and 
one  of  them  asked  him  what  he  vms  going  to  do  about  the  bill,  to 
v/hich  the  defendant  replied,  "Well,  I  will  treat  you  white  and  take 
care  of  you;  that  he  couldn't  take  care  of  all  of  it  at  once,  but  he 
would  take  care  of  it;  that  he  had  soine  cattle  ready  to  sell,  and 
the  following  May  he  would  try  to  pay  on  some  of  it;  that  he  would 
treat  us  white  and  take  care  of  it  as  soon  as  he  could;"  that  the 
amount  of  the  bill  was  mentioned  as  .j)231.05;  that  Mr.  Soucie  did  not 
dispute  the  amount  of  the  bill. 

From  a  review  of  the  case,  it  seen^^  to  us  that  it  is  clearly 
established  that  it  was  tried  upon  the  theory  of  an  account  stated, 
and  that  the  rulings  of  the  trial  oo\irt  on  the  admission  of  evidence 
were  proper.  '7hather  there  was  an  account  stated  and  agreed  \apon 
between  the  plaintiff  and  the  defendant,  was  a  ousstion  of  fact  to 
be  decided  by  the  trial  court.   In  the  case  of  Ihane  vs.  DeLeon  258 
111.  App.  4.33,  this  Court  had  occasion  to  state  the  law  relative  to 
the  questions  involved  in  this  suit,  and  there  we  used  this  languase: 
"The  meetinr;  of  the  minds  of  the  parties  upon  the  correctness  of  an 
account  stated  is  usually  the  result  of  a  statement  of  a?coijiit  by  one 
party  and  an  acquiescence  therein  by  the  other.   The  form  of  the 
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acquiescence  or  assent  Is,  iiowever,  Itatiiaterial,  and  /.lay  be  implied 
frcn  the  ccnduct  of  the  parties  and  tiie  clrcujiistaiices  of  the  case,**** 
Still,  in  order  to  cojistltute  aii  account  stated,  there  raust  in  every 
cas3  be  proof  in  some  foriii  of  an  assent  tc  the  accoujit,  that  is,  a 
definite  acknovvledgment  of  the  Indebtedness  in  a  certain  sujti,  r3jid  the 
asse.-at  must  be  vclu;itar:/.  As  a  general  rule  any  adnission  of  a 
balance  or  acIcno-,.'ledgiae.D.t  made  by  one  party  to  another  that  a  s\im  is 
due  to  the  later  is  sufficient  prima  faeio  eYidence  to  prove  an 
ace  oiont  s t  at  e  d . " 

In  the  present  caso  it  is  undisputed  that  the  plaintiff  on 
several  occasions  sent  a  state.nent  of  account  to  tho  defendant  who 
never  disputed  the  amount  as  clairied  to  be  due  in  the  state^-aent  .^Jid 
that  he  acknowledged  that  he  ov/ed  the  debt  to  two  of  the  officers  of 
the  plaintiff  coripany.  We  think  that  the  trial  court  properly  found 
that  there  was  an  account  stated  and  accepted  'co  be  true  hj   the 
parties  to  this  suit. 

The  only  defense  relied  upon  by  the  defendant  is  that  of  the 
Statute  of  Liirdtations,  nanelj'',  that  the  debt  accrued  more  than  five 
years  prior  to  the  oo.nuaenceLient  of  the  sn.it.  TJiere  juight  be  some 
merit  in  the  appellant's  contention  if  this  was  a  suit  upon  the 
original  account,  but  oven  then,  v;e  think  the  acIaaowledGnont  of  the 
debt  and  tha  pronise  to  pay  the  sane  within  the  five  year  period, 
v/ould  take  it  out  of  the  Statute  of  Limitations.   The  judgEient  of 
the  trial  court  should  be  and  is  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS.  1 

■ss. 
SECOND  DiSTKiCT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afi&.\  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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AT  A  T3RIi  OF  Tin  APP3LLAT..^  COURT, 

Begun  and  held  at  Ottavra,  on  Tuesda;/-,  the  7th  day  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRSD  G.  ';0LF3,  Presiding  Justice 
Hon.  BLIIITS  TiUF?i:"J^  Justice 
Hon.  FR^UirxiF  R.  DOVS,  Justice 
JUSTUS  L.  JOIGISOIT,  Cleric 
S.  J.  ^^.TER,  Sheriff       3  06  loA.  2  84' 


BE  IT  REi:iCIIB3R3D,  that  afterwards,  to-v/it:  On    ;/i  -^  r,  '^}ii\j 
the  Opinion  of  the  Court  v;as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  folloy/ing,  viz: 


..3  moeg 

ha.'f.harjtri.   ciaj  1B9Y    9^^'^ 

ol  bas  ni:i!*xvv 


jxXwOxiO. 


GEN.   NO.    9561 


AGMDA  NO.    15 


IN  TH3  Aj'PEI.JATE  COURT  0|  ILL^OIS 
ECOITD  DI^prfoT       / 
mi  imi'hj^,   D.   19  W, 


SD7;ARD  J.    IISTSRS   C0|P.A1 
a  Corporation,  t        I 


IL  FROM  CIHGUIT  COURT 
LAKE  COUNTY, 


Appell 


y  ^ 


EUFFILM^  -   J. 

Appellee  brought  this  suit  aj^air.st  appellant  to  recover  for 
da:.iages  to  his  automobile  arising  out  of  a  collision  vahich  occurred 
on  March  29,  1939,  xith  one  of  appellant's  trucks.  The  accident 
happened  at  about  seven  o'cloo'::  in  the  evening.  It  was  snowing 
and  the  snow  was  melting  as  it  reached  the  pavement,  thus  rendering 
the  sarae  v/et  and  slippery.  Appellant's  truck  was  proceeding  west 
upon  the  state  highway  in  question.  Appellee  was  travelling  in  the 
same  direction.   Appellant's  truck  was  stopped  on  the  highv/ay  about 
one  hundred  fifty  feet  fro.m  the  top  of  a  hill.  Appellee  drove  his 
car  over  the  crest  of  the  hill  and  started  dovm  toward  the  place 
where  appellant's  truck  was  stopped.  His  lights  apparently  did  not 
disclose  the  position  of  appellant's  truck  until  he  had  travelled 
from  the  top  of  the  hill  a  distance  of  about  seventy-five  feet,  at 
which  place  he  then  discerned  for  the  first  time  appellant's  truck 
stopped  on  the  pavement.  He  applied  the  brakes  to  his  car.  Although 
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boXIevBi-  [iJ-fii;  3ioi  .   ieoct  ©ild"  aaoloa/. 


th©  motion  of  his  oar  v/as  checked,  yet  he  was  unable  to  bring  the 
same  to  a  full  stop,  due  to  the  condition  of  the  parenent.   The 
result  \ms   that  his  car  collided  with  the  rear  of  appellant's  truck, 
thereby  sustaining  certain  damages.   The  jury  returned  a  verdict  for 
appellee  in  the  sura  of  !ii5250.   Appellant  prosecutes  this  appeal  from 
the  judsnent  rendered  thereon. 

Shortly  prior  to  the  time  appellant's  truck  had  reached  the 
place  in  the  pavement  \vhore  it  was  stopped,  a  car  which  had  been 
preceding  it,  had  skidded  off  the  pavement  and  was  stuck  in  the  mud 
at  the  side  of  the  road.   The  two  drivers  of  appellant's  truck  ob- 
served this  car  in  the  ditch  on  the  north  side  of  the  pavement, 
broiight  their  truck  to  a  stop  on  the  pavement  in  the  traffic  lane 
in  -vhich  they  were  travelling,  and  went  to  investigate  the  car  that 
was  in  the  ditch.   The  drivers  of  appellant's  feruck  set  obout  to 
try  and  remove  the  oar  from  the  ditch  by  connecting  chains  from  the 
tnick  to  the  other  car.   Lairing  the  process  of  these  efforts,  appellee 
came  over  the  hill  and  the  collision  between  his  car  and  the  rear  of 
appellant's  truck  ooc\irred,  as  above  stated. 
K      Appellants  urge  thp.t  appellee  was  gTiilty  of  contributo  y  ne^ili- 
gence  in  that  he  was  not  exercising  such  a  degree  of  care  as  could 
be  considered  commensurate  with  the  condition  of  the  v/eather  and  the 
highway,  immediat.ely  prior  to  and  at  the  time  of  the  accident. 
Appellee  replies  to  this  point  by  urging;  that  he  was  in  the  ozerclse 
of  such  care  and  was  in  no  way  guilty  of  contributory  neejligence,  but 
that  apr)ellant  was  f^ilty  of  negligence  in  stopping  its  truck  upton  the 
highway  in  the  above  manner,  and  thus  blocking  appellee's  traffic 
lane,  when  no  emergency  was  shovm  to  have  existed  v/hich  compelled 
appellant's  truck  to  be  so  stopped.   It  is  not  claimed  that  the  drivers 
of  the  truck  placed  any  flares  upon  the  highway,  but  one  of  the  drivers 
claims  that  he  was  standing  behind  the  truck  with  a  flashlight. 
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.d'lIsililajBl'S:  a  dtfiw  :Coxnd-  eild'  I>flJtdecf  snJtf):i«.tB   bbw  ed  ;tBsi&  Sialal 


IIo  general  definition  of  negligence  can  be  of  much  value  in 
the  practical  edr.iinistration  of  justico.  Th.o  reason  for  this  is 
that  there  are  so  many  qualifications  due  to  varying  circwastances 
connected  with  accidents  of  this  character,  that  a  general  definition 
leaves  too  many  things  undefined.  No  definition  of  negligence  can 
he  accurate  which  doer,  -ot  refer  to  the  degree  of  care  demanded  of 
the  persona  sought  to  be  charged,  under  the  circumstances  and  surround- 
ings of  the  particular  case.  However,  an  essential  ingredient  in  any 
ccncepticn  of  nGr;:ligence  is  that  it  involves  the  violation  of  a 
legal  duty,  iwhich  one  person  owes  to  another.  Nothing  appears  in  the 
record  to  indicate  that  appellee  was  driving  his  car  in  a  reckless  or 
careless  manner.  The  evidence  is,  he  was  operating  his  car  about 
thirty  miles  an  hour;  that  his  headlights  v/ere  on;  that  the  vvindshield 
wipers  were  in  ;;ood  oiftder  and  operating;  that  as  soon  as  he  carae  over 
the  hill  and  saw  appellant's  truck  on  the  pavenent  blocking  his  traffic 
lano,  he  a-plied  his  brakes  in  an  attempt  to  stop,  whereupon  his  car 
continued  to  slide  on  the  snow  and  slush,  and  collided  with  the  rear 
of  apnellant's  truck.  It  appears  that  at  the  time  of  the  collision, 
the  truck  was  at  an  angle  across  the  pavement,  due  to  a  series  of 
attempts  to  pull  the  other  car  out  of  the  ditch.   The  impact  does 
not  aopear  to  have  been  with  mtich  force;  no  one  appears  to  have  been 
injured;  and  appellee's  headligiits  appear  to  have  been  burning  after 
the  accident.  It  virould  appear  that  the  proximate  cause  of  the  colli- 
sion was  the  blocking  of  the  pavement  by  appellant's  truck,  because 
without  such  act,  no  collision  would  have  occurred.   The  questions 
before  the  jury  v/ere  v/hether  appellant  v/as  negligent,  and  if  appellee 
was  free  from  contributory  negligence.  These  v/ere  questions  of  facts. 
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The  oourt  and  jury  have  superior  advantages  over  a  court  of  review 

t6 

in  such  reppeot.  These  considerationo  have  led^the  adoption  of  the 
rule  that  viiere  the  etidence  by  fo.ir  v^nd  reasonable  intendment  will 
authorize  the  verdict,  a  court  cA   review  will  not  disturb  the  same, 
unless  it  clearly  appears  that  the  verdict  is  contrary  to  the  v/eight 
of  tiie  evidence.  These  rules  are  so  well  established  that  we  do  not 
consider  a  citation  of  authority  necessary.  ^Ve  find  no  reversible 
error  in  the  record.   It  must  b5  remembered  that  what  is  termed  ordi- 
nary care  in  the  consideration  of  contributory  negligence,  is  net 
an  absolute,  but  a  varying  circinnstance,  dependlnr;  upon  the  facts 
in  the  particular  case.   In  this  case  v/e  are  not  disposed  to  disturb 
the  verdict.  The  judigraent  of  the  trial  court  is  therefore  affirmed. 

JudCTient  affirraed. 


*oa  oS  »'*'  J-ad:t  fi^£**iail(f&^a»  How  08   ^%&  asX^fi  ©«ejdT      «&o.aafciT©  «»ii^  Ic 


STATE  OF  ILLINOIS. 

SECOND  DiSTKiCT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  tlie  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

. in  the  year  of  our  Ijord  one  thousand  nine 


hundred  and  thirty- 


Clerlc  of  the  Appellate  Court 


9'j~<^;> 


AT  A  T3R1I  OF  Tin  APP3LLAT.]  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  7th  day  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRI]D  G.  '.•OLFj],  Presiding  Justice 
Hon.  BLAIITS  TIUFPIL"Jt,  Justice 
Hon.  FR.^JTixiH  R.  DOV^T,  Justice 
JUSTUS  L.  J0:L:JS0IT,  Clerk 
E.  J.  \'EJ.T]J]R,  Sheriff 
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BE   IT  REI:EIIB3RED,    that   afterv/ards,    to-v/it:    On 
the   Opinion   of  the  Court  v;as   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  v/ords  and   figures   follov/ing,    viz: 


>o■i1:t^kQ  bnooeQ  'snc--  toI  Mb  ns  '.     . 


"d    ., ->5i<^.«'v^.-,  •  .GTF'Yi?!^  ■'i'-f   ''^I  'K'l 
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COTf,  rrc,  9567 


!T0«  X9* 


■  vs. 


■p^al  trim  th« 
Olrciilt  Gourt  of 
^tXLtx^j  County  • 


ClySa  o,  Ar^l©,  at  al»»  br©w#it  tMis*  g^it  acjainist  the  Tri».ofe«m 

against  two  «X^ty  a0r$  tradtae  of  XaM*    ^0  osiers  of  tho  land  had 
l«aa«41  tHo  9©i^  to  o«rt4iJi  liiaivMimls  for  tlie  srdBlik'3  of  oo^l*    '^.'m 
.i  .'pollanta  are  Ilea  alj&iissiitsj  \srtio  ^nr®  .fumighoS  ©up-pXtss  mi^  porfcsraaed 
■  ..i^^tala  lahoT  «ui4  ««ii?Ti«#s  ~*itJi  raNpiM  t©  th«  siafcjUig  of  a  ahaft  fcap 
ooftl  on  th«  pi«jml««0  et  t^  Ijciatar^®  0f  %M  XdaiMkcm*    A  h««i*L*%^  was 
tkad  b«fop©  tlj©  Cottrt  who  fwM  faa?  tte  ll«a  «Xai3»at»»  tXwJ  »pp«llaRt«f 
emd  4o«r««d  tlmt  thisy  w»jc«i  «*nt.ltl®<l  tes  a  li^n  .xfjaiafft  t?:i«  l«ai««hold 
lnt4Kr9«t  of  %hM  TraofcejpB  Co«.l  Coiaa:'afiy,  but  not  asa  to  tii«  f6©  1r  tho 
land  Oil  h«ld  by  th«  owiora  of  th«  t*o  eil^ity  aor*  tract*.     It  ia  fron 
thia  Jodisssiant  thnt  th«  lien  olfldtMOJ&ts  hair«  proj390'j(t«d  ttxia  a  'p«al« 
llio  olftifii  of  th«  A)>p«ll^uit8  that  th«f  htv3  fumlaho^  labor  aoA 
jsatorial  twm  thm  id&os  was  d«iil«d  bjr  tlio  ansMors  of  the  property 
o«m*ra*    TMa  or«at«d  «  ^xMiatlon  of  faot  to  t«  dooldad  by  tho  trial 
oourt,    TTioro  is  no  oTidoi\o«  proaorrod  in  tho  rooord  In  this  oourt» 
and  uador  suoh  olrouriataaoes  thin  Court  fdll  proatsM  that  tho  oridono^ 


hoorfl  by  th.«  trial  oourl  wab  mxtttaimit  to  «(i8talii  his  f  Indinea  anA 

j\fc55i39nt»    itlw»a  th,<ar«  1©  no  ©vldono©  pr«»orr94  by  tii®  x«oorAg  thia 

.art  emmot  r«vl«wr  tfe©  ©ar*©*    "I'!'<sr©  In  n&thin&  In  tho  r«ioord  In  thla 
■';urt  ©:c3«3?t  TKhiit  lo  eammilw  ««s.ll«4  t.h«  OoijaoTi  I.«ot  IJ^ooM.^-.  ^b«  pro- 

oeodl«®»  «t  tli«  triril  «Nmrt  ifir©  i^at  i>r««»»iTWl  la  th®  yi»oo2?a#    Tho 
.'i-\:->»ll«Lats  &mk  %f^  mmt^ixi  t!^tii?  ^liiit  W  'irirtu^  of  «^  laae©  js»d«  toy 
.i?j  psroport^  owi.«s<ro  to  th&  Tmi^m^  M^  0«^P«m3r»    tl^lu  l«8ww»  wan 
Ijntroduood  In  «r7l&e:&<lf»  at  tSie  tiMf-  ©dT  th®  -triiali  !mt  Iw  ,uot  pr0o«zT«d 
In  this  jpaooM^  aM  1»  not  lior^^  b«f©r*i  thi®  Ooort  oia  r«vl»w# 

op«r  record  was  not  fesfoj^  tJilu  CJotiF^,  b«t  w®  d««Bt#4  it  b«43t  to 
■.lt«  81  short  QpinXon  in  %M  0«?i@  wit  m  t^«i  Ocamon  I-^ar  .n^aord  1b 

■:  no  orror  poiutod  cmt  In  thm  ^tmrnm  tsm  Ha«iora,  tli«»i?©to.t*o  tiusre  lo 
■  '  ;,;'  "beforo  tals  Cmsrt  for  m:t  m^^n^i^i^tiQn^  smsS.  th&  Jii4'?EieBt  c€ 
_-,-..    .:'i?'..l   co-urt  will  Ij©  affls^eiU 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofi&ce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afiLx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the  Appellate  Court 


^J><? 


AT  A  T3RII  OF  Till]  APP3LLAT.^  COURT, 

Begun  and  held  at  Ottav;a,  on  Tuesday,  the  7th  day  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present   —   The  Hon.    FRIID  G.    ';0LF3,    Presiding  Justice 
Hon.    BL;.IITS  HUF7r."J%    Justice 
Hon.    FR.^uTixiH  R.    DCV3^,    Justice 
JUSTUS  L.    JOIUISOII,    Clerk 
S.    J.   \^.T3R,    Sheri 
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B3  IT  R3i:3IIB3R.^D,  that  afterv/ards,  to-v/it:  On   ..'^  ;  3  ''^40 
the  Opinion  of  the  Court  v;as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov;ing,  viz: 


:t  TO   &oi'r.or.  m  fin  .  ns  xixxloi 


Gen.  .No.   9570 


Agenda  Ho.    22, 


L'TATS  OF  ILLINOIS 
i^PPKLLATi:   COITIOT 
S200ND  DISTEIC 


ADMf    v.    FJLLiilR,  ,, 

Plaintiff  and  Appalie 

vs.  I  / 

el:/':5R  h.  odeix, 

Defendant  and  ATJnellant, 


Appeal  fron  the 
Circuit  Court  of 
Livingston  County, 


WOLFS,— P.  1. 

The  plaintiff,  Adari  V/.  I.Iiller,  started  a  suit  in  the  Circuit 
Court  of  Livingston  CoTmt:/,  Illinois,  to  recover  dsiaa.^^es  for  per- 
gonal injuries  to  hiriself  and  da?fia*.;es  to  his  automobile  arising  out 
of  a  collision  between  the  plaintiff  »s  autoriobile  and  that  of  Slner 
H.  Odell,  the  defenrlant.   The  oolliaion  oconi'red  in  the  City  of 
Fairbur:^,  Illinois,  on  March  5,  1938.  The  complaint  and  amended 
oomplalnt  upon  which  the  case  -was  tried,  alleged  that  the  collision 
v/ns  caused  by  the  negligence  on  the  part  of  the  defendant,  which  was 
the  proximate  cause  of  the  plaintiff's  injuries,  end  that  the  plain- 
tiff v;as  in  the  exercise  of  due  care  and  caution  for  his  o-\ti  safety. 
The  defendant  filed  his  ansv;er  and  denied  all  allegations  of  nef;li- 
genoe  on  his  part,  and  that  the  plaintiff  v/as  in  the  exercise  of 
due  care  and  caution  for  his  ovra  safety  at  the  tjjne  of  the  collision. 
The  case  v/as  tried  before  a  jury  who  found  the  issues  in  favor  of  the 
plaintiff  and  accessed  hie  dair.a,-33  at  ;)7950.00  for  personal  injuries 
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to  hiittseir  ouid  ^'50. 00  for  tiio  dtuoages  to  his  autonobile.  The 
plaintiff  filed  a  rerdLttitur  for  ttio  sura  of  1^29.13  as  darr.are  to  his 
aut07iobil-3,  JudtTjTient  ^^fiv   then  entered  in  plaintiff's  favor  for 
;i7950.00  as  damages  for  the  personal  injuries  which  the  plgintlff 
had  sustained,  and  '20. C?  for  dc:aa-i;e3  to  his  •^MtoT'iohile.   Tt  is 
frciTi  tills  ;;UcI;;Traont  that  the  defendant  appeals. 

The  plaintiff,  Ifillrr,  on  the  -porning  of  Me.reh  5,  193^,  was 
driving,  3outh  od  South  Fourth  street  in  the  City  of  Fairhv.ry, 
Illinois.  The  defendant,  Odell,  was  bacvinr  his  car  into  the 
otreet  frcr.i  hiR  ^'nrr.ge  which  was  located  on  the  East  side  of  Houth 
Fourth  Street,  end  v/hilo  so  doinr,,  he  backed  it  into  the  oar  driven 
by  ).IJ.13er.  Jj:-.  Ta.-lor'c  car  wb.b   sli'-'htJy  damaged,  and  he  sustained 
injuries  for  which  he  is  olaininr^  damages  in  this  stiit.  At  the 
tii.ie  of  the  co].li;5ion  neither  car  vms  hein^'  driven  a.t  an  unreason- 
able rate  of  npeed.   "'be  defendant  Odell  did  not  see  the  plaintiff's 
car  until  after  the  collision ,  There  was  no  wShrubher-^-  or  obstruction 
of  any  I:ind  to  prevent  hin  from  seeinfc  the  plaintiff's  ear  if  he  had 
been  looking. 

The   plaintiff  tostifici  that  he  saw  the  defendant's  car  before 
the  collision,  but  did  not  Icnow  that  the  defendajit  was  backing  his 
car  into  the  street.  3Stev   he  glanced  at  the  defendant's  car,  he 
then  looked  ahead  and  drove  his  car  on.  He  did  not  see  the  defen- 
dant's car  acain  until  at  the  time  of  the  collision.  Neither  the 
def3ndant  nor  the  plaintiff  sounded  a  horn  or  z^ye   any  warning;  of 
his  approach. 

At  the  close  of  the  plaintiff's  case  the  defendant  asked  for 
a  per-emptory  instruction  that  the  jurj'  find  the  defendant  not 
5juilty.  The  Court  refused  to  give  this  instruction  and  the  appellant 
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now  insists  that  the  Court  erred  in  so  doing.  We  find  no  merit  ia 
this  oonteation,  for  the  plaintiff,  at  tho  clooo  of  his  evidence, 
had  established  a  prima  facie  case  in  v/hich  he  was  free  frora  negli- 
gence, and  the  defend.ant  guilty  of  negligence,  which  was  the  proximate 
cause  of  the  injury. 

It  is  next  insisted  tha'u  the  Court  erred  in  giving  the  plain- 
tiffs sixth  instruction  on  contributory  negli(5enoe.  That  part 
which  is  criticized  is  as  follows:   "You  ■ire  fui'ther  instructed  that 
this  rule  of  law  does  not  mean  or  intend  to  infer  that  the  plaintiff 
uust  show  that  he  could  not  under  &Jij   ciroumstances  hiive  avoided  the 
collision  and  daioage,  but  that  he  iirast  shov,-  only  tihat  hs  used  ordi- 
nary, reasonable  and  proper  care  in  dcivine;  and  •lanagin;'?  his  said 
automobij.e . "  The  quotation  does  not  include  the  whole  of  the  instruc- 
tion, which  is  preceded  by  a  proper  stateaent  of  tho  lav;  that  the 
plaintiff  Is  required  to  show  that  he  exercised  due  care  and  caution 
and  that  ho  drove  his  car  upon  the  public  street  in  a  reasonable, 
careful,  sjid  prudent  '^.anner,  or  in  such  a  -anner  as  an  ordinary 
careful  and  prudent  person  would  drive,  manage  and  run  an  automobile 
under  like  or  sitiilar  circuiaetances.   The  juiy  was  ini?truoted  that  the 
riven  instructionr.  are  to  constitute  one  connected  body  and  series 
and  should  be  so  recarded  and  treated  by  the  jury.   The  Court  gave  to 
the  Jury  defendant 'e  instructions  4,  5,  6,  7,  S,  9,  10,  11  and  13, 
ell  relatinf:  to  the  law  relative  to  the  plaintiff's  duty  to  exorcise 
ordinary  core  for  his  own  safety.   Taking  these  iiietractions  as  a 
v/hole  they  correctly  stfte  the  lav/. 

Criticism  is  nade  of  plaintiff's  instriTCticn  No.  10,  ir.  that  it 
does  not  correctly  p.tate  the  lav;  relative  to  the  jury's  assessing 
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damages  in  tiiat  it  refers  tlie  jury  to  the  plaintiff's  conplaint  to 
ascertain  vdiat  daiaagos  are  claimed  by  the  plaintiff.  It  v;ill  be 
observed  thn.t  this  ic  not  a  i:or~eriptory  in^truotion,  but  5  3  ot;o 
solely  for  the  pvirpoae  of  instruct inf>;  the  ,1ury  of  tho  olenontr;  that 
■fhe,j   may  consider  in  asDeosinR  the  danagoo  of  the;  plaintiff.  This 
instruction  is  .rot  subject  to  the  criticisia  aa  olalnod  by  thn  plr.ln- 
tiff.   (Pornier  vs.  Illinois  Cuntral  Rnilrood  Connany  296,  111.  /,64.) 
Tho  f^pi^e'Jant  also  criticises  tlie  bbit-q   iristri>/jtion  as  to  the  nethod 
i^_icL  the  jury  chould  deternine  the  ario-cnt  of  da':-'.aees.  The  cr^.se 
decided  by  this  Got\rt  of  Farley  vp.  Axirora,  Elgin  and  Chicago  Railroad 
Company  149,111.  App.  339,  ip  cited  and  Quoted  extensively  in  the 
ar.pallant'Q  ar{nrcient  an  sustainin"  their  critioisn.  Tho  ^notation 
correct,  bi.\t  it  leaves  out  an  iriportant  element  v;hich  ive.e  before 
Court  ot  the  time  tho  opinion  vras  ^?ritton.  In  the  opinion  "'•e 
■d  tho  follov'dnr:   "Tbe  proof  ehovred  that  the  appellee  had  spent 
"■-•:ie   time  in  the  hogpitiil  end  had  .-aich  nedical  e^tendc.nce,  nurrting 
--.d  nedicineo  in  her  ovTn  hone.   It  wcp  not  proved  hoxvover,  r/hat  sum 
•  '  paid  or  contrected  to  pay  therefor,  or  vrhat  Buch  services  ^nd 
aloines  v/ere  reasonab?.y  v;orth,  nor  y'ac  there  any  proof  that  her 
■■■!bend  had  psid  thoFi.  and  thereby  relieved  her  from  liability  there- 
_._o'."  It  was  because  of  tLj  laclc  of  proof  of  the  coat  of  the  medical 
services  and  the  hospital  bills  that  the  Court  held  that  this  instruc- 
tion was  not  applicable.  In  the  present  case  there  is  positive  proof 
of  the  reasonable  a.-r.ouxt  for  the  doctor's  bill,  hospital  service  and 
X-rays.  The  plaintiff  v/as  testifying.:  in  regard  to  the  cost  of  the 
hired  hel^  which  he  employed  after  his  injuries,  and  on  objection  of 
the  attorney  for  the  defendant,  and  on  .viotion  to  strike,  his  testimony 
stricken  fro.-r,  the  recc.rd.  The  jury  were  instructed  that  they  have 
a  riGht  to  take  into  consideration  all  the  facts  and  circvJistances 
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pertainiiV',  to  such  damages  as  proved  by  the  evidence.-  ir.  Lhe  ccse, 
and  there  ic  no  claim  in.  the  evidence  as  to  any  expenditures  r.iade 
for  procuring  assistance  in  carryings  on  the  duties  of  a  farmer,  or 
in  loss  of  profits  siiffered.   The  jury  could  not  he  rair-lead  in 
aasoosing  daDiages,  as  there  was  no  proof  whatsoever  olfered  relative 
to  these  natters.  Taking  the  instructions  as  a  series,  as  the  Court 
instructed  the  jury  to  do,  we  think  tlie  jury  was  fairly  and  impar- 
tially instru.cted. 

The  Eippellant  in  its  argument  says:   "  '■.'e  adi.iit  that  the  defen- 
dant, 0§ell,  was  .Cjiiilty  of  negligence  in  his  failure  to  see  the 
plaintiff  just  prior  to  tlie  accident,  liovvever,  wo  deny  that  this 
r.c'-lig>3nco  v;as  the  proxioate  catise  of  the  acoident."   It  is  seriously 
c<.<ntended  hy  the  appellant  that  the  accident  in  question  was  caused 
ty  the  Gonblned  negligence  of  the  defendant  and  plaintiff,  and  the 
-laintiff  "beina;  (juilty  of  contributory  nesli.-xence,  he  cannot  recover 
i :_  this  action.  No  dou'^t,  it  is  the  lav;  that  a  person  ^r^ilty  of 
■  -itributory  noi3li2e:ioe  cannot  naintain  an  action  for  daaa.jes  no 
ttox'  ho'v  negli{jent  tho  othar  party  nir*-t  be.  ''Tsually  the  Court 
;:■-  to  decide  frcia  the  evidence:  First,  ^Yhether  the  defendant -v? as 
llty  of  neTlii^Gice,  then,  if  so,  v^hether  the  negligence  of  the 
.  lint  iff  coatrlbutod  to  the  accident.  In  this  case  it  is  adraitt-ad 
it  the  defendant  by  backing  out  of  his  drive  onto  the  street  '/ith- 
■■Vu   loolcing,  or  ^•^Iving  any  warning  and  backin.j;  his  car  into  that  of 
t'lc  plaintiff,  was  negligent.  The  Jury,  by  their  verdict,  have 
fo^ond  tl-iat  the  plaintiff  was  not  ne3li^^ent,  but  was  in  the  exercise 
or  ordinary  care  and  caution  for  his  ovm   safet^  as  he  was  drivln;;: 
do'jvn  the  street.  The  evidence  clearly  shows  that  the  plaintiff  -ms 
driving  on  the  ri^ht  side  of  the  street  in  his  proper  lane  of  traffic. 
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There  is  sone  dinpntr?  a,<r.  tc  ju^t  where  the  acr^irlent  nonurred.   •■7e 
think  the  evidence  Btrongly  preponderates  in  favor  of  the  plaintiff, 
in   that  it  ocourred  on  the  V.'cnt  side  of  the  center  of  the  street. 

o  plaintiff  vmo  drivinc  .'lis  car  at  a  reasonable  rate  of  speed, 
loolrinr'.  for'.rnrd  rrhere  thf^  ordln^r^,'"  cautiovis  ari.ver  Is  sunposed  to 
look,  :in.d  -vdthout  any  TvarrAng,  the  defendant  baojced  his  oar  into 
the  plaintiff's  car,  .and  injured  the  plaintiff.   Tt  is  our  conclu- 

/-bion  that  the  injuries  to  the  plaintiff  were  oatiBed  by  the  noflliKence 
of  the  defendant,  ^.nd  that  the  plaintiff  wns  in  the  exercise  of  due 
care  and  caution  for  his  o^Tn  safety  at  the  tine  of  the  collision. 

It  i'3  insi'ited  that  the  dameiges  to  the  plaintiff  are  excessive 
and  therefore  this  Court  should  reverse  the  findings  of  the  jury 
and  the  judgment  of  the  trial  coiirt.   iualte  a  little  nedioal  testi- 
mony was  Introduced  tc  show  the  injuries  tnat  the  nlaintiff  had 
sustained.  The  jury  b^eard  these  witiiesses  and  viev/ed  "tshe  exliioits 
that  were  presented  bj   the  parties  to  this  liuigation.  Tney  davo 
seen  fit  po   give  more  credence  to  the  plaintiff's  witnesses  i;han 
to  those  of  the  defendant.   Doctor  William  L.  Marshall,  the  attend- 
ing physician  of  the  nlaintiff,  testified  fully  to  the  condition  in 
which  he  found  the  plaintiff  shortly  afoer  nis  injuries,  and  txiat  he 
has  treated  him  since  until,  the  time  of  the  trial.  He  ^ave  his 
opinion  that  he  considers  these  injuries  permanent,  .i'viden-cly  the 
jtiry  believed  this  tastinony.  This  evidence,  corroborated  by  pla  in- 

yzift'n   other  v/itneases,  is  sufficient  to  justif;"-  n  verdict  of 
^7950.00. 

Ooraplaint  is  made  in  regard  to  the  closin,?  argument  of  the 
attorney  for  the  appellee,  in  v^hich  ho   stated,  "If  you  were  in  that 
condition  just  consider  vhat  you  vronla  take — "  Before  the  attorney 
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had  finished  th3  sentence,   an  objection  ',ms  raade  to  the  arguMoat, 
The  Court  sustained  the  objection  mid  inatructod  the  jury  to  dis- 
re^urd  it.     Ivhlle  tiie  arevuient  vms  irai^roper,   we  do  not  consider  it 
to  be  raversible  error. 

V.e   find  no  reversible  error  in  the  ctise   and  the   judiy-iont  of 
tho  trial   court   is  hereby  affiriied. 

Affirmed. 


STATE  OF  ILLINOIS.  ] 

SECOND  DISTRICT         J     "  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


^^^^ 


i 


AT  A  THIRII  OF  TIG  APP3LLAT.]  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  7th  day  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  PRED  G.  '70LF3,  Presiding  Justice 
Hon.  BLAUTE  HUFPIaJ^  Justice 
Hon.  PRx'JTrXir  R.  DOVE,  Justice 
JUSTUS  L.  JOiniSOIT,  Cleric 
S.  J.  \^.T3R,  Sheriff       r^  "  )  tj     i«ri.e  /^  ^  \J 


BE  IT  REIIEIIBSRSD,  that  afterv/ards,  to-v/it:  On  JUN2  8  1940 
the  Opinion  of  the  Court  v/as  filed  in  the  Clerlz's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov;ing,  via: 
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ft.   V/.  FRAI^CKS,   et  al., 


Appellan»»i 


i^m.I.IA:.f  V;,  BASIS,   as  Exdbutfr, 
etc.,   et  al.,  I      "^ 

I 
AppellifSs 


Afi^SAL  FROM  CIRCUIT  CC^UIfT 
JO  DAYIISSS  COUNTY. 


irUFFM^rJ  -  J. 

This  Is  a  £?iiit  in  ohancery,  coiataeneed  by  appellants  in  Ddoeaber, 
1925.  It  was  fir^t  before  this  court  at  the  October  torn,  1935. 
The  case  has  never  yet  passed  from  the  embryonic  state  of  pleadings. 
The  first  appeal  to  this  court  \?as  prosecuted  by  the  present  appellants 
from  an  order  of  the  eirouit  court  striking  the  cause  frori  the  dooket, 
under  rule  7  of  tliat  court.  At  the  tiiae  of  such  order,  demurrers  were 
pending:  to  the  bill  of  complaint,  ^lich  had  been  argued  and  taken 
under  advlaeraont  by  the  Chancellor,  but  no  disposition  thereof  had  erer 
been  nade.  The  ootirt  in  that  appeal,  considered  that  delay  due  to  the 
necessity  for  judicial  deliberation,  could  not  be  charged  a/jainst  a 
litigant  as  laches  and  should  not  be  periaitted  to  work  an  injustice. 
The  cane  was  reversed  a:id  remanded  with  directions  to  ;Tant  the  motion 
of  appellants  to  redocket  the  cause.  The  opinion  in  the  first  appeal 
was  not  published,  but  was  subsequently  incorp^  rated  as  a  part  of  the 
opinion  upon  the  second  appeal,  in  order  that  the  facts  inicht  be  mad* 
to  appeat.  The  second  appeal  is  reported  as  Franoke  v.  Sadie,  301 
111.  App.  254. 
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The  oause  was  strio!r.en  f  :;m  the  docket  by  the  trial  court  under 
rule  7,  on  November  7,  193^-.  Thus,  the  natter  stood  until  iJorenber 
9,  1936,  when  thee©  appellants  filed  their  notion  In  the  circuit 
court  to  vaoate  the  order  entered  two  years  previous,  striking  the 
cause  from  the  dockot.  In  the  r;ioantime,  during  the  interveniri,::  two 
yeara  frori  the  tine  the  oause  wac  strioken  from  the  docket  by  the 
trial  court,  and  aj^pollmits  filed  their  motion  to  vacate  such  order, 
Bonja!?iin  Sadie  had  died.  .Follo^yinf^  hia  death,  the  appollee  William 
V/,  '^die,  became  executor  of  the   eatate  of  the  said  deceased  defendant. 
After  tho  trial  court  had  denied  appellants'  motion  to  vacate  the 
or^ler  striking  the  cause  froiu  the  docket,  the  first  appeal  resulted. 
I>ar£uant  to  tha  mandate  of  thia  court  directing  that  the  cause  should 
be  redooketed,  tho  appel.loe  executor  against  whom  surrinonG  had  been 
caused  to  iasue,  filed  a  plea  in  abatement,  whereby  he  set  up  the 
death  of  the  defendant  to  the  original  bill,  vdth  sioi^gestion  that  by 
the  death  of  such  defendant,  the  oause  eould  proceed  only  against  the 
F!urvivin45  defendant,  and  should  abate  as  to  Bonjamin  Eadie,  deceased. 
pollonts  filed  their  motion  to  strike  the  plea  in  abateiaent,  which 
motion  was  overruled  and  the  pleui   sustained,  ^/hereupon,  appellants 
prosecuted  the  second  appeal  to  tlxia  court  frora  the  order  of  the 
circuit  court  sustaining  the  plea  in  abatement. 

In  the  second  appeal,  the  parties  conceded  tiuit  the  only  ques- 
tion was  whether  the  proceedings  in  tlie  circuit  court  ■'/©re  to  be 
governed  by  the  I^actioe  Act  of  1907,  or  by  the  present  Civil  i^actic© 
Act.  T{cwevar,  the  disposition  of  the  soornd  a  peal  \vas  not  nade  by 
this  court  upon  that  question.  The  court  found  that  ai> reliant  had 
no  report  of  proceedings  to  transroit  to  the  court  of  review,  and  had 
nothing  except  a  transcript  involving  the  redooketing  of  tha  cause, 
to{^other  with  the  plea  in  abatement  and  notion  thereto.  But  in  the 
record  brouf7ht  to  this  court,  thero  was  nothing  to  show  that  n-^tico 
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of  appeal  ves  ovar  filed  in  the  trial  court.  TUis  sixty  day  period 
for  transmitting  the  record  to  tids  court,  had  long  ainoa  oxpirod. 
The  a^'polleo  had  put  appellants  in  default  by  motion  to  diswisa  the 
appeal.  Theroafter,  appollante  filod  their  motion  for  leave  to  file 
additional  transcript  of  r©eord,  which  contained  a  copy  of  the  notice 
of  appeal.  This  motion  was  ^p'anted.  The  appellee  inristod  that  he 
was  aa  louoh  entitled  to  the  beaefit  of  the  siaty  day  rule  after  Its 
oxplration,  aa  the  appellants  wore  entitled  to  its  application 
within  such  period.  This  court  ooriBiderecl  that  perhaps  it  should  not 
thus  aljbrogat©  the  rules  of  practice  and  procedure  on  appeal  in  the 
uaiuiar  which  it  had  done,  in  permitting  aripellaats  to  file  additional 
record  after  the  time  thsr<?<for  had  ©lapsed,  -and  met  appellee's  motion 
by  ordering  the  oau^se  stricken,  on  the  thoory  thiit  no   appeal  was  pond- 
in,-  "n  this  court.  Thereafter  the  case  reached  the  Supror-L©  Court  by 
leare  to  appeal.  The  ordor  of  this  court  striking  the  cause,  was  re- 
versed and  the  case  remanded  to  tills  court  with  directions  to  oonaider 
and  pass  upon  the  questions  presented  upon  the  second  appeal.  The 
Bjatters  now  luidor  consideration  are  those  raised  in  the  aeccnd  appeal 
that  was  prosectited  to  this  court  and  which  are  reviewed  in  Francke 
V.  :2adie,  301  111.  App.  2^U, 

As  above  stated,  it  is  conceded  by  the  parties  to  the  present 
appeal,  that  unless  the  Civil  rractioe  Act  applies  to  the  prooeedines 
below,  the  plea  in  abatonent  was  properly  sustained. 

It  A'ill  bo  observed  that  this  suit  was  started  by  a  bill  in 
oh-ncery  in  i^aoenber,  1925;  that  general  ana  special  demurrers  v/ere 
filed  to  the  bill  of  ooiaplaint»  which  demurrers  were  ar-gued  before 
the  court  and  taken  under  advisement;  that  no  disposition  of  the  do- 
nurrers  has  over  been  made,  and  the  saras  still  starid  to  the  bill  of 
conplaint  as  ori?;inally  filed.  Appellants  ur<.^s  tliat  the  Civil  ITactice 
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Aot  of  1933,  oontrols,  and  that  by  virtue  of  ;ieo.  17>^',  «h.  110,  1939 
111.  "t.,  on  Abatement,  tho  plea   in  abatement  was  erroneously  aiiatalned, 
and  that  they  are  entitled  to  have  appellee  executor  Joined  aa  a  party 
defendant  to  the  action  in  tJae  oirouit  court,  with  th©  surviving  de- 
fendant. A.ppQllces  urge  that  under  inile  1,  of  the  Supretie  Court,  the 
above  section  of  the  Civil  Praotioe  Act  oa  abaterient,  does  not  anply, 
and  that  by  force  and  effect  of  aaid  rule  1,  of  tha  rules  of  practio* 
and  procedure  as  promilgated  by  the  Supreme  Court,  tho  Civil  Practice 
i'lot  does  not  govern  the  proceedings  of  the  lower  court  in  this  case; 
that  there  has  been  no  stipulation  of  the  parties  that  the  Civil 
Practice  Act  shall  gaverxii   and  that  therci  has  been  no  order  of  the 
Court  to  wsuoh  effect. 

. e  find  that  the  proeeae  in  this  case  issued,  and  pleadings 
therein  v/ere  filed,  seven  or  eight  years  before  the  Civil  Practice 
Act  went  into  effect,  ^xHb   1,  of  tlie  Supreae  Oourt,  and  Sec.  259.1 
of  ch.  110,  111.  £t.  1939,  (Civil  i^^aetlce  Aot),  with  respect  *o  what 
pending'  actions  tho  Civil  .i'raotice  4ct  should  govern,  provides  among 
other  thin';®  that,  -'ail  suits  in  which  a  sunMona  has  been  issued  prior 
to  January  1,  1934,  hut  In  which  iio  pleadingn  have  been  filed  by 
either  party  thereto,***.^  And  In  conclusion  it  is  provided,  "Sxoept 
as  provided  by  this  rulo,  or  by  ^vrltten  stipulation  of  parties,  or  by 
order  of  the  court,  upon  notice  and  motion,  proceedings  instituted 
prior  to  January  1,  1934,  will  not  be  governed  by  the  Civil  i^actice 
Act,"  ?;ith  reference  to  the  first  provision  above  referred  to,  wo 
find  that  the  suiaraons  was  issued  jmd  tJie  pleadinr'S  filed  in  this  caao, 
many  years  prior  to  January  1,  1934.  The  state  of  the  pleadings  remain 
the  same  now  as  they  originally  existed,  except  for  the  plea  in  abate- 
nsnt  filed  by  appellee  executor.  Under  such  circuraatanoes,  we  are  of 
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the  opinion  that  the  settlement  of  tho  pleadings  la  covornod  by  the 
ooixrae  of  praotico  in  force  prior  to  the  taking  effoct  of  the  CItII 
Practioe  Act  on  January  1,  1934.  Therefore,  the  plea  in  abatenent 
as  filed  by  appellee,  was  proper,  and  the  court  properly  sustained 
the  same,  Th®  jud/y.iont  of  th©  trial  court  is  therefore  affirmed. 

Judgssent  affirmed. 
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STATE  OF  ILLINOIS,  | 

SECOND  DISTRICT         J     '  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this -day  of 

, in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerlc  of  the  Appellate  Court 


fj"//^ 


I 


AT  A  T3RII  OF  TIG  APP3LLAT_,]  COUPT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  yth  daj'-  of  liay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois 

Present  —  The  Hon.  FRLD  G.  '.'OLPj],  Presiding  Justice 
Hon.  BLAIITE  I-IUP?n"J^  Justice 
Hon.  FR.\li:D:in  R,  DOVJi],  Justice 
JUSTUS  L.  JOISTS  Oil,  Clerk 
S.  J.  \'SI.T3R,  Sherifj 
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BS  IT  R3i:3IIBSR3D,    that   afterv/ards,    to-wit:    On     .  •: 'M  ?  8  l^/'O 
the   Opinion   of  the  Court  \ias   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  v/ords   and  figures   follov/ing,    viz: 
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GEN,  NO.  9543  ag:3NDa  no.  6 

m  THE  APP3LLATS  COURT   OF  ILLIITOIS, 
FCTO^D  DISTRICT 

A.    D.    1940. 


HAIffiY  BUTLER,  as  Assignee 
S.  A.  CALHOUN, 


G-RSAT  L^^aiS  PIPS  LINE 
COJ-IPAIJY,  a  Corporation 


)   APi-'SAL  FROM  UlI^CUIT  COUiffi 
)         LES  C0U1>ITY 


Appellee.     ) 


HUFFI.IM-I  -  J. 

In  the  sprinr'  of  1931,  appellee  was  engaged  in  laying  a  pipe 
line  through  Lee  county,  near  a  farra  ovmed  by  LIr.  3.  A.  Calhoun. 
The  pipe  line  crossed  a  lateral  of  the  Inlet  Sv/anp  Drainage  District 
of  said  countA'',  near  the  land  in  question.   During  the  process  of  the 
construction  of  the  pipe  line  across  this  lateral,  it  appears  that 
certain  obstructions  were  made  which  hindered  the  flow  of  water  through 
the  lateral  into  the  nain  ditch.   During  this  time,  heaTy  rains  came 
on  and  the  corn  crop  then  growing  on  120  acres  of  the  farm  of  Iilr, 
Calhoun,  is  alleged  to  have  been  flooded  and  greatly  damaged  because 
of  overflow  water  resulting  from  the  construction  work  of  appellee  in 
connection  with  the  laying  of  its  pipe  line  across  the  lateral,  ivir. 
Calhoun,  through  his  agent  and  attorney  in  fact,  H.  S.  Nichols,  re- 
guested  appellee  to  make  settlement  of  daLiages  for  the  alleged  flood- 
ing of  the  120  acres  of  growing  corn.   Pursuant  to  such  request,  the 
landowner  through  his  agent  Nichols,  made  settlement  with  appellee 
of  the  prospective  damages  to  the  corn  crop,  on  June  27,  1931,  Qvi- 
denced  by  a  written  memoranda.  By  the  terms  of  the  settlement  agree- 
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ment,  appellee  paid  to  the  landowner  $1200  in  cash,  subject  to 
certain  oontinGencies  to  be  later  deteriained,  v/hich  mij^lit  or  might 
not  increase  the  daiaages.  These  contingQncies  consisted  of  the  pro- 
visions that  in  the  event  the  120  acres  did  not  yield  on  the  average 
40  bushels  of  corn  per  acre,  and  that  if  the  surrounding  corn  lands 
in  that  locality  within  a  radius  of  two  miles,  should  yield  an  average 
of  at  least  60  bushels  per  acre,  then  additional  damages  should  be 
paid  to  the  landovmer;  but  it  was  provided  that  if  the  corn  land 
within  a  radius  of  two  miles  of  the  120  acres  did  not  yield  on  an 
average  of  at  least  60  bushels  of  corn  per  acre,  then  there  should 
be  no  obligation  whatever  upon  the  part  of  appellee  to  pay  any  addi- 
tional damages. 

Appellant  was  the  tenant  on  the  lands  of  Llr,  Calhoun.   In  193S, 
he  became  assignee  of  the  landowner's  interest  in  the  settiemfent 
agreement  made  with  appellee.  He  brought  his  suit  at  law  in  January, 
1939>  "to  recover  additional  damages  from  appellee,  alleging  that  the 
120  acres  did  not  yield  on  an  average  of  40  bushels  to  the  acre,  and 
alleging  that  the  corn  lands  v^ithin  a  radius  of  two  miles  from  the 
120  acre  tract,  did  yield  on  an  average  of  at  least  60  bushels  of 
corn  per  acre  for  the  1931  crop.  JudgBient  for  additional  damages  in 
the  sum  of  #5000,  was  asked  for  injury  to  the  corn  crop  on  the  120 
acres  for  the  1931  season,  in  addition  to  the  ;tfl200  previously  paid. 

V/hen  the  cause  ceiue  on  before  the  court,  it  was  discovered  by 
appellant  that  an  erroneous  description  of  the  120  acres  had  been 
Inserted  in  the  memoranda  agreement.  The  plaintiff  below  took  leave 
to  amend  the  complaint,  wherein  among  other  things  he  set  tip  the  error 
in  the  description  and  asked  that  reformation  thereof  be  made,   follow- 
ing such  amendments,  the  court  transferred  the  cause  to  the  Chancery 
docket,  where  the  case  was  heard.   The  court  granted  reformation  as  to 
the  description  of  the  120  acres,  but  Bound  all  other  issues  in  favor 
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of  tho  defendant  appollee  and  against  the  plaintiff  appellant,  and 
rendered  judgiaent  accordingly.  It  is  from  such  judgment  appellant 
brings  this  appeal. 

Appellant  produced  some  seven  or  eight  witnesses  Viho  testified 
that  they  raised  corn  within  a  radius  of  tvro  mj.les  of  the  tract  in 
question  and  during  the  season  in  Question.  Some  of  them  testified 
that  to  the  "best  of  their  recollection,  their  yield  was  at  least  60 
bushels  per  acre,  while  others  testified  that  in  their  opinion,  their 
land  yielded  nore  than  6o  bushels  per  acre.  This  testimony  v/as  given 
some  eight  years  following  the  season  in  question  ojid  it  does  not 
appear  these  witnesses  were  testifying  from  records  made  at  the  time. 
Other  witnesses  testified  for  appellee  regarding  the  average  yield  of 
corn  per  acre  on  the  lands  thoy  farmed  within  the  area  involved.   Their 
testimony  is  to  the  effect  that  according  to  the  best  of  their  re- 
collection, the  yield  was  approximately  50  bushels  per  acre.  ';/e 
find  nothing  in  the  record  to  indicate  hov/  many  acres  of  corn  were 
planted  and  harvested  within  two  miles  of  this  tract  during  the  crop 

season  of  1931.  Such  is  a  matter  vmollj   in  the  realm  of  conjecture 

too 
and  speculation.   The  evidence  on  the  part  of  appellant  is  tejfeaa  in- 


adequate, indefinite  and  uncertain  to  support  a  judgment  in  his  favor 
under  the  terms  of  tho  memoranda  agreement.  The  judgment  of  the  trial 
court  is  therefore  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,, 

SECOND  DisTEiCT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affi.x  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

.in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


f  rs  <i 


AT  A  T3RIi  OF  TIH  APP3LLAT,,]  COURT, 

Begun  and  held  at  Ottavia,  on  Tuesda-/,  the  7th  day  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  --  The  Hon.  FRSD  G.  ';0LF3,  Presiding  Justice 
Hon.  BLAIITE  HUFFIail^  Justice 
Hon.  FR^^uHXH'  R.  DOVE,  Justice 
JUSTUS  L.  JOI^TSOII,  Clerk 
S.  J.  ^'EJ.TER,  Sheriff 
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BE  IT  REi;SIBER3D,  that  afterv/ards,  to-v/it:  On  '-''^ 
the  Opinion  of  the  Court  v;as  filed  in  the  Cler::'s  Office  of 
said  Court,  in  the  words  and  figures  follov/ing,  viz: 


ifO    :th!~oJ: 


j-T:     ?.rr^     ff 


■,"ssei? 


:U1 


GEN.    NO.    9556 


AGMDA  NO.    12 


APPEAL  FROM  CIRCUIT  COURT 
WINI^IEBAC-O  COUMTY. 


cits:  of  ROCO^ORD,    a  IMniclpal   *  ) 
Corporation,  ) 

Appellant,  ) 


ITIIFTI.IAII  -   J. 

This  was  an  action  't)j   appellee  to  recover  dor.iages  for  injury 
sustained  by  reason  of  falling  on  the  sidewalk  on  v/est  State  ^'>treet 
in  tlie  city  of  Rockford.  The  first  trial  resulted  an  a  verdict  for 
-  --'Cllee  in  the  sum  of  ^^>204.   Upon  her  notion,  a  new  trial  v/as 

jiinted.   The  second  trial  resulted  in  a  rerdlct  for  at,pelloe  in  the 
sum  of  1^1330,  and  appellant  brings  this  appeal  from  judgment  rendered 
on  the  verdict. 

The  accident  ocoui'red  on  December  19,  1938,  at  about  five  o'clock 
in  the  afternoon.  The  place  of  the  accident  v/as  in  the  down  tovm 
business  section  of  the  city.  Appellee  v;as  then  sixty-siz  years  of 
ago.  She  had  been  visiting  the  stores  .and  window  shopping  with  her 
tvfo   grandchildren.  At  the  tiiAe  of  the  accident,  the  street  lights 
were  on,  as  well  as  the  lin-.hts  in  the  stores  and  store  windows. 
Appellee  and  her  grandchildren  were  on  the  way  to  their  parked  car 
for  the  purpose  of  returning  home.  The  dovra  town  section  on  the 
afternoon  in  quest  ion,  was  crowded  v/ith  people  and  traffic.  The  hole 
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in  the  sidewalk  was  approximatelj'-  2^  feet  long  and  18  Inches  wide 
at  the  widest  place.  The  break  in  the  walk  extended  down  to  the 
grout,  which  consisted  of  a  mixture  of  cenent  with  gravel,  such  as 
is  coi.'iraonly  used  for  the  base  of  v^allcs  of  this  character.   Appellee 
sustained  a  painful  hip  injury  in  the  fall  and  was  confined  to  her 
bed  for  approxiraatoly  two  months. 

This  break  in  the  sidevmlk  had  existed  for  about  a  year  prior 
to  appellee's  fall.  Appolloe  had  not  been  accustomed  to  using  this 
walk  and  had  no  knov/ledoQ  of  the  defoct  therein,  './hen  she  stepped 
into  the  hole  or  broken  portion  in  the  v/alk,  her  ankle  was  turned  in 
such  a  naiiiiar  as  to  cause  her  to  lose  her  balance.  She  attempted  to 
right  herself  but  was  unable  to  do  so,  and  fell  with  a  turning  move- 
ment of  her  body,  which  threw  her  to  the  pavement  on  her  left  hip  and 
shoulder.   The  hip  joint  appears  to  have  been  injured,  but  fortunately 
was  not  broken.  3ho  was  surrounded  by  other  pedestrians  at  the  time 
of  her  fall.  Following  the  fall,  she  beoa:"io  sick  and  faint  and  was 
removed  to  her  home.  Here  she  b&js   she  was  confined  to  her  bed  and 
received  medical  and  nursing  care  for  eight  weeks.  She  claims  to 
still  suffer  from  t.ie   effects  of  the  hip  injury. 

Appellant  assigns  five  grounds  for  reversal,  namely,  that  the 
court  erred  in  refusing  to  instruct  the  jury  for  appellant  at  the 
close  of  plaintiff's  case;  that  the  court  likev/ise  erred  in  refusing 
to  so  instruct  the  jury  at  the  close  of  eill  the  evidence;  that  the 
court  erred  in  i-efiisiiig  instructions  tendered  by  appellant;  that  the 
court  erred  in  refusing  to  enter  judgment  for  appellant  notwithstanding 
the  verdict;  anci  that  the  court  errod  in  refusing  appellant's  notion 
for  a  new  trial. 

The  duty  of  a  city  to  use  reasonable  care  to  keep  its  sidewalks 
in  a  reasonably  safe  condition  for  the  use  of  the  public  is  so  v.xjII 
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established,  authority  In  support  thereof  Is  unnecessary,  nothing 
appears  In  the  evidence  to  in  any  way  have  warned  or  apprised  appellee 
of  the  existence  of  the  defect  in  the  v/allc.  The  first  she  Icnew  of  its 
exiotence  was  after  she  had  fallej.i.   It  was  shortly  before  ChristJias 
and  the  streets  in  the  dovm  tov;n,  section  vrhere  appellee  ?Jid  her  grand- 
children were  waling,  v/ere  crowded  with  peocle.   "A  pedestrian  upon 
a  sidewalk  may  ordinarily  assume  that  it  is  in  a  reasonably  safe 
condition  for  travel.  To  hold  a  personabsolutely  bound  to  keep  his 
eyes  fixed  upon  a  gidewalk  in  search  of  defects  and  dangerous  places, 
Y/ould  be  to  establish  a  manifestly  unreasonable  and  impracticable 
riilo."  araheia  v.  City  of  Chicai-^o,  364  111.  63S,  640.  To  state  the 
evidence  in  detail  in  the  above  respect,  would  serve  no  good  purpose, 
e  have  exanined  it  and  find  nothing  to  indicate  otherwise  than  that 
:'?  appellee  was  in  the  exercise  of  due  care  st  the  time  she  met  v/ith 
her  misfortune . 

Appellee  war.  pemifcted  to  shov/  prior  accidents  at  the  same  place. 
The  witness  J&s.  Daisy  Stewart  testified  that  she  fell  because  of  this 
defect  in  the  walJc,  about  the  raonth  of  August,  19 3B,  Appellant  ob- 
jected to  the  introdxiction  of  her  testiiaony,  to  which  objection  the 
wourt  replied,  "No,  that  is  competent  to  show  notice  -  not  to  show 
other  acts  of  nosligence  or  anything  of  that  kind,  but  to  shov;  notice 
to  or  loiowledge  of  the  city."  A  subsequent  witness  for  ar;pellee, 
I.tr.  Stiff ler,  testified  that  he  fell  because  of  this  defect  in  the 
walk,  during  the  fall  of  193B,  No  objection  appears  to  have  been 

e  to  his  testL-nony.  Such  evidence  of  prior  accidents  is  admissible 
to  show  knowledge  of  the  defect  on  the  part  of  the  city,  'vvells  v. 
Village  of  Kenilworth,  228  111,  App,  332,  337;  Budek  v.  City  of 
Chicago,  279  111.  App.  410,  422.   In  this  connection  it  was  said  in 
the  case  of  Jistrict  of  Columbia  v.  .\_rMes,  107  n,  l:,  519;  27  L.  ed. 

-3- 


eauR&atH. 


-do  $ti. 


JSTf^e  n  1  ad-^oad^a  oAi  has, 

■xo  XBO.  :^fiw«f)ie   <^ 

-.toeqoei  9Totfi&  ©rl^t  ci  Ilejfsfe  aJt  ©«n»f)lvi: 

t«<9iMi  Oit  sa±d*o«  b&l'i  ban  ^i  fcefflorsa:©  ©vsri-  e 
iBO  »xrfi  tc  <*al«'i»a:e  r, 


t  d-oels 


'TOl^tcyyj&c 


1t#    ©8i/B0»0'    I- 

naetf  ersil  o*  .ol:toetdo  oH     *IJ€'. 

.T  aXIM'     .Tf^lo  eilj  1o  drmq  ad^.ao  tt9leb  Bf"-  *" <  -'•..— •,. 

lo  Y-tiO    .V  Maouf:    ;VeC    ,^cr    .-L    ..:'!  ftSS    , 
istl  Mb*  bjsw  a  aol^ooffxioo  t;.  .Oi^  ♦^qA  .III  9Vfi   «osBolii 


-C- 


618,  that  proof  of  like  accidents  v/hich  occurred  at  the  same  place 
in  a  defective  sidewalk  and  dit3  to  the  same  defect,  was  adnissible, 
as  it  tended  to  brin^*,  to  the  attention  of  the  city  authorities  the 
dangerous  character  of  such  dofootive  condition  of  the  walk.  V/here 
the  duty  to  keep  sidewalks  in  safe  condition  rests  upon  the  city, 
it  is  liable  for  injuries  caused  hy   its  nef^iloct  or  omission  in  such 
regard.  Ilov/ever,  &  corporate  body  can  neither  take  care  noH^eglect 
to  tolcp  care,  e^icept  through  its  officers  or  servants.   It  has  been 
said  that  actual  notice  is  not  the  only  test  of  liability  of  a  city 
for  e  defective  sidevrallrp  that  it  is  chargeable  v^ith  constructive 
notice  if  the  sidewalk  has  been  out  of  repair  so  long  that  the  city 
through  its  proper  officers,  in  the  exercise  of  reasonable  diligence, 
could  have  discovered  the  defects.   City  of  Joliet  v.  Johison,  177 
111.  17B;  City  of  Sterling  v.  l..errill,  121,   111.  522;  Sherffiiin  v.  City 
of  Chicago,  101  111,  App.  312;  City  of  otreator  v.  0* "Brian,  103  111. 
App.  85. 

Appellant  complains  of  the  ccact's  refusal  to  i^ive  its  instruc- 
tion :j"o.  3,  xvhich  vj-as  a_s  follows  t   "'The  court  instructs  the  jury 
that  any  evidence  as  to  any  other  person  having  fallen  at  this  hole, 
is  admissible  only  for  the  purpose  of  endeavoring  to  impute  notice 
to  the  city  of  this  defect.  You  are  instructed  to  entirely  disregard 
such  evidence  in  your  consideration  of  all  the  other  questions  in- 
volved in  this  C£:.se."  A  reco:'d  need  not  be  free  from  all  error,  but 
it  is  essential  that  it  shall  be  free  from  prejudicial  error.  When 
the  first  v/itness  was  being  ezranined  as  to  her  fallinc  because  of  this 
defect  in  the  sidewalk,  appellant  interposed  its  objection  to  such 
testimony  and  the  court  in  overrulin-';  snrie,  stated,  that  the  evidence 
was  competent  to  show  notice  or  knowledt.':e  of  such  defect  in  the  walk 
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to  the  city,  iDut  not  to  show  other  acts  of  nei^llG^iT-ce .  l.e  are 
not  of  the  opinion  that  the  rofiasal  to  .^ive  such  instruction  ccn- 
stitutes  rovorciblo  error.  The  j-arj'-  well  understood  from  the  court's 
stater.eut,  the  purpose  for  which  such  evidence  vra.s  adiiitted.  No 
ohjeotion  appears  to  have  been  renewed  thereto  with  rospoct  to  the 
testimony  of  the  second  ox  such  viritnesses.  There  i»  nothing  about 
their  tostiiiiony  in  this  regard  to  increase  the  damages  on  behalf  of 
appellee.  It  doos  not  appear  that  any  recovery  v/as  bein^;  soui::iiit  by 
reason  thereof.  Therefore,  such  testijnony  v;as  not  of  such  a  charac- 
ter as  to  be  considored  evidence  of  acts  of  separate  negligence, 
but  only  sorved  as  circumstances  to  show  the  dangerous  character  of 
the  defect,  and  the  opportunity  of  appellant  to  take  notice  of  sajr.e. 
Furtneri'.ore,  the  evidouct:?  shows  that  this  condition  in  the  walk  had 
•-•  existed  for  about  a  year  aiid  was  located  on  a  busy  street  in  the 
down  town  section  of  the  city.  Under  such  circumstances,  the  jury 
ril:,ht  reasonably  conclude  that  the  city  through  its  officers  or 
servajits,  in  the  exercise  of  reasonable  diligence,  could  have  dis- 
covered such  defect. 

The  Jud-Tient  of  the  trial  court  is  therefore  affiriued. 

Judgment  affirmed. 


'ir?  ?;.,■+*(?!  to-  a-?* ■-!>>. 'SI'ye  fceT^/; -^effort  fi^:  o&  sb  rr- 


....    ..,,.,..,.      .....    ..    ...-,  ,. . .-..  ..,-,    y.  iao(S&  il  .. 

a.      •■.-:.-.'  :o  EJJ-f  xJjRii/o'Kji4-  t^lo  ©He' 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  aud 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflace. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — . —day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 
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Published  in  Abstract 


Charles  L.  Matthews,  Administrator  C.T.A.  of  the 
Estate  of  George  W.  Solomon,  Deceased,  Plain- 
tiff-Appellant, V.  The  Franklin  Life  Insur- 
ance Company  of  Springfield,  Illinois, 
an  Illinois  Corporation, 

Defendant-Appellee.      306     I. A.     3  25 
Gen.  No.  9226 

Mr.  Presiding  Justice  Fulton  delivered  the  opinion 
of  the  court. 

The  appellant,  in  behalf  of  the  beneficiary  named 
therein,  sued  upon  two  policies  of  insurance  on  the  life 
of  Edward  C.  Solomon,  one  for  $15,000.00,  and  the 
other  for  $10,000.00.  The  case  was  originally  reviewed 
by  this  court  and  the  facts  fully  set  forth  in  the  opinion 
reported  in  abstract  form  in  296  111.  App.  651.  In  that 
opinion  it  was  the  ruling  of  this  court  that  the  question 
of  compound  interest  was  not  in  issue  under  the  plead- 
ings as  they  then  stood  in  the  record  in  this  case,  and 
the  only  contention  of  appellant  was  that  an  error  was 
made  in  the  date  from  which  interest  should  be  com- 
puted, whereby  a  double  charge  of  interest  was  errone- 
ously made  and  computed  for  a  period  of  one  month. 
On  the  latter  question  this  court  held  adversely  to  the 
claim  of  appellant,  but  reversed  and  remanded  the 
cause  to  the  circuit  court  of  Sangamon  county  for 
retrial. 

An  amended  complaint  was  then  filed  by  appellant 
containing  five  counts  to  which  appellee  answered  set- 
ting up  affirmative  defenses,  and  reply  w^as  properly 
filed  by  appellant. 

In  our  judgTnent,  the  only  new  matter  contained  in 
the  amended  complaint  which  is  important  on  this  ap- 
peal is  the  claim  that  compound  interest  was  charged 
to  the  insured  on  policy  loans  made  June  24,  1935.  All 
other  questions  raised  in  the  amended  and  new  plead- 
ings were  disposed  of  by  the  prior  opinion.  The  trial 
court  found  against  the  appellant  on  the  question  of 
compound  interest  and  entered  judgment  against  him 
for  costs. 

Much  additional  testimony  was  introduced  on  the  re- 
trial of  this  cause,  which  in  our  opinion  clarifies  the 
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record  on  the  question  of  interest  and  definitely  sliows 
the  history  of  both  policy  loans  and  just  how  all  charges 
and  payments  were  applied. 

It  is  the  contention  of  appellant  that  the  appellee 
charged  interest  on  interest  on  the  policy  loans,  which 
were  increased  and  renewed  on  June  24,  1935,  amount- 
ing to  a  total  of  $21.15,  which  under  the  terms  of  the 
policies  was  sufficient  to  carry  said  insurance  in  effect 
to  or  about  October  30,  1936.  The  date  of  death  of 
the  assured  was  October  15, 1936. 

It  is  the  position  of  the  appellee  that  the  policies 
lapsed  on  September  30,  1936.  The  premium  paying 
period  on  both  policies  Avas  on  May  25th  of  each  year 
and  privilege  granted  to  the  assured  of  making  pre- 
mium payments  quarterly  or  semi-annually,  and  the 
last  quarterly  payment  was  made  on  May  25,  1936, 
which  included  the  period  to  August  25th  of  that  year. 
No  premium  was  paid  by  the  assured  on  August  25, 
1936,  nor  within  the  thirty  days  grace  period  provided 
by  the  policy.  Accordingly  the  policies  by  their  terms 
lapsed  for  the  non-payment  of  premiums.  Thereupon 
because  of  other  provisions  of  the  policy,  the  appellee 
applied  the  net  reserve  to  each  of  the  existing  loans 
leaving  for  the  purchase  of  single  premiums  extended 
insurance,  the  sum  of  $20.68  on  the  larger  policy  and 
$13.85  on  the  smaller  one.  The  only  real  contention 
between  the  parties  is  as  to  how  compound  interest 
relates  to  the  last  loans  made  and  renewed  on  the 
policies  on  June  24,  1935,  which  matured  on  May  25, 
1936.  The  loan  agreements  provided  that  after  matur- 
ity. May  25,  1936,  the  loans  should  bear  interest  at  the 
rate  of  six  per  cent  payable  in  advance.  On  June  24, 
1935,  a  third  loan  was  made  on  each  policy.  On  the 
larger  policy,  the  new  loan  was  for  the  sum  of  $3,495.00. 
The  principal  amount  of  the  loan  included  the  follow- 
ing items:  Payment  of  former  loan,  $3,129.62;  pay- 
ment of  one  year's  interest  in  advance  on  loan  to  May 
25,  1936,  $209.70;  paid  part  of  annual  premium  due 
May  25,  1935,  $155.68. 

We  can  see  no  payment  of  compound  interest  in  any 
of  those  items.  The  payment  of  the  old  loan  was  for 
the  stated  amount  due.  The  second  item  of  $209.70, 
was  for  simple  interest  on  the  new  loan  of  $3,495.00, 
for  one  year,  and  while  there  might  be  some  question 
about  the  charge  of  interest  on  the  increased  amount 
of  the  loan  from  May  25,  1935,  to  June  24,  1935,  the 
amount  of  the  same  would  be  so  small  it  would  make 
no  difference  in  the  decision  of  this  case.     The  last 
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item  Vv'as  for  a  portion  of  the  annual  premium  pay- 
ment. The  same  character  of  items  and  the  same  sit- 
uation applies  as  to  the  loan  on  the  smaller  policy. 

The  law  of  Illinois  permits  the  deduction  of  interest 
in  advance  and  paying  it  from  the  proceeds  of  the  loan. 
Mitchell  V.  Lyman,  et  al,  77  111.  525. 

While  courts  will  construe  ambiguous  provisions  of 
an  insurance  policy  favorably  to  the  insured,  clear 
provisions  upon  which  the  company's  calculations  are 
liased  should  be  maintained  unimpaired  by  loose  inter- 
pretations. Coons  v.  Home  Life  Ins.  Co.  of  N.  Y.,  368 
111.  231.    13  N.  E.  Eep.  2nd,  482. 

Without  reiterating  the  rather  full  discussion  of 
this  case  in  our  former  opinion,  we  feel  that  the  addi- 
tional proofs  introduced  on  the  retrial  have  amply 
clarified  the  question  about  the  interest;  that  the 
method  adopted  by  the  appellee  in  closing  out  these 
policies  was  regular  and  proper,  and  that  the  judg- 
ment of  the  circuit  court  should  be  and  is  affirmed. 

Affirmed. 


»^^14      (A-2:083) 
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oFifii&N  or  tm  coiim, 

PlftiBtlff»   5>rins^  v.nis  flpys^^i   fro»  a   judgaWftt  eAt«r«d  la 
t.ii«  «lunlolp«X  Uoutt   for   1X86. @@  Ixt  th#iT  f^vor  '^nd  <%^%li»%  th* 
d«f«Bdir,nt  ©orpor  tion,  »«  pXniatiffa  ol«^ia  tli«  «fflo«iit  9t  tli«  ^4«Mst 
i«  not  Qttffl9i«nt»     t£v«  ctmd«t   ?^^/fl  tried  WfQt9  «t   Judge  and  jury* 

1%  t^ppe-^tn  th"^t   th«   piwintiffa  n.r^  ooapjriu**  of  oorp©r"ttlon«, 
IndlTlfiu^ls  ^od  oo'-pfartn^TS  wiio  nre  aMaf^ftts  of  na  ««iiid«i>%tion  knova 
la  %tM  ftisplojrlag  #.l«©tjp0typ©r«  Jt.«ao«i»tloa}   th  i  s^Urt  ri'»intifft 
brought  »ult  ngainst  ii.ohro«4ty  Syother.«»  Oostpsuqr,  «  oorT^or-'tlon,  nmd 
^  torsmt  sa««8w?r  ©f  the  Hssosisstioa,   for  th«  pwrpo»«  of  ooUsQtliiK  <lu«i 
«»nd  A««(»aDi«iii«s  '».ileg«d  !jy  T>i%tntlff«  ta  t>«  ixnt  from  stsiA  d«f«TKl)iat» 

80  (>oint   l»  mined  lis  to  th»  pl««dla^. 

PXaiatlffs*   theory  of  th*  «»««   is  thnt  th«  defeainot   ».i« 
o  ««aO«r  of  thla  Anaoeintion  %tvi  »i8  a  itt«nb«r  v<%«   bound  by  the 
<!'9«iooifttion*«  v^onatitution  %n<%  by»I<t««i   ttont  undor  th«  ^oaotitutioa 
fflod  1>r*l^.«a»  tti«  defondiint  ooul^  rt^slga  froa  tho  «»«aaiRtioB  nt  say 
tiaa  it  «««  fit«  l»  t  that  la  ordtor  for  %tm  roolgn^tioa  to  t%k»  offott^ 
tho  toaderad  rosign^itioa  auot  ooaply  vitli  tn«  naoo  «ad  rogul'«tloao  of 
th«  »i0itooi»ition;   th  t  tho  toadarod  roaign^tioa  of  tho  dof«a4«nt  t«« 
i^t  in  ooafomity  vltb  thooo  ruloo  «ad  rw^tul'^tioaa  nad  tb^t  tbo  dofoad^^a 
v«a  oo  iaforaod  by  t'i«  ooorotnry  of  th«  ^s^oolntlon;    tht  »ub««<?uoatIy 
tb,«  dtf«aci.-»at  vitbdrow  its  itttoaptod  r«si|^nMtioB  and  oontimiod  to 
partioljMito  90  ft  aoabor  in  tho  <<ffAir«  of  tno  <io«iooi4ition«  uatil  tho 


omii^ 


TffUOC  iAHiUii^-./* 


fiT^.A.I908    ^  •^' 


IT  to  miHt'^Q 

»«f*  *«flrJt.«r?,i>  fee-  toT»^l  iri^ri^f  ai  aa.oSi^  to"^    #tuoy  X»^ioiiiu!Str  9At 

tn»mi^hui  "Oft  ltd  *a.;«feri'  m^i  %lr-in  tlli-tai'-.Jiq  »"  ,««/<  *otiiro»  #iirh«»^«r 

,a4#«li>©«««?  Jiff  t©  et«M*»»»  ?'-  -.   ublTllM!^ 

,      i:#*^t«Mrt©«  «    ,fB«tf»©C'  *fV»titm^i-   i'-*i.T>r'2.ic?':    -I^=.ii  i^n   #!*«»  #tf|M»rKfif 

,j»»n«  mtmi  •#  «oi*trJ!sl«$»i  fM:5#  lols  x^Ly%<i  ai  i^ai  #;.«*  ,»n  tram  it  mU* 

'?   *  «Itf  Mji«  «ut  :  *  ^  ba*  e«iut  )»c«ri<t  titim  Ytlav^tooo  ft  I  #«| 

■:;«s   ^niJi    ;«oi  ^  '.'?'{  to   vs't-  ?i-fO'-.-    ^f'i    ti"'  t;<W«o1ti8i   0«  «*r 

J*  b»««ii*floo  feiw  ii«»i^  st^»bau\^fo  •At 
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nasooifttlon  ffvp^llttd  It  for  nefli*i!>ii*]rjatltt  of  fhavn  «»n<l  a S8« •«■•«% ■! 
th'tt  nt  th«  tiaw  of  thd  «xpuIaio»*  »ft*r  '«ilo«ring  o«rt«iin  9r«(ll««^ 
du«   frott  thff  pitintlffs  for  work  p9rforai«df  ttii»r«  w^s  du«  nnd  •«!■« 
to  the  assoel^tlon  1794.77. 

FlAintiffn  further  oosttea^  th^t  the  liit«rpr#tntion  of  the 
OoiMtitutloii  «nd  by-lfl'^o  r««t»»il  «ol«ly  within  th«  ^roTlno*  ©f  tHo 
oourt  nnA  th  t  if  th«  rtvil«a««  of  th«  (1ef«»iant  fwllod  to  thow  • 
oofli!9li»ad«  wltb  th«8«  rule^  and  r#g\il»tloniS,  It  ^-'9  tHo  duty  of  tlio 
oourt  to  dlr«et  %  vordlot  at  thnt  c;l08«  of  th«  d«fOB<!iftot*e  o^oo,  or 
to  *>iit«r  IB   jutliraioat  non  obatajftte  v^rc'lioto. 

a«f«»i»At»i  thoory  of  th«  o^m  la  tn«?t  iindter  th«  by*l«t»« 
of  pi»lntiff  «atooifttior*,  it  %»m.m.  the  ^ty  of  plw^lntlffsto  notify 
dofondaat  sriiott  16  finfn  in  ^nt^rfnTB  of  its  •t«ilnf:1^^«noy  r«Bd  that  upoa 
fialiu7«  to  pay  witbln  10  dtiya  %fter  ttuoh  notloo  it  tHoB  ooomio  flWAd«tory 
•R  tho  pari  of  plniatlff  «»ao«i«tlon  to  either  "exoel  or  wnaooiid  for 
ni;>n~op.ya^at  of  '^«^  m  th<?  .^qiftrd  of  qovfrjaors  a».y  oreaoTitte"   -^nd  in 
either  eveat  the  aooruing  of  :i««»  would  thon  batv*  t*r«ln'*tf^d. 

Def«iid<%iit  fi^rther  oontendo  th' t  it  boo;^««  doliaouent 
tloauary  1*  1334  ^ttd  it  «'•  otioim  tii^t  dofondnnt  rocuostvci  plaintiffs 
to  expel  it  until  it  ^^mi%  ttMeaoe  %bl«  to  p«y  ita  evorbitAAt  duea« 
but  tb^^t  plalntifl!^ refused  to  do  eo;  th^t  defe»d«Rt  •oiled  Ita 
reelgn' tioa  on  Uny  10«  1934  when  inJetoted  for  due«  la  t\\9  eua  of 
§39.72,  whieh  reeign«ttloa  pl'tlntiffar<?ftt>j»*i  to  ^orreeti   th-t  thie 
reelgB«tioB  v^e  reeelTod  by  pi^intiffson  or  nbout  i^y  11,  1934  ^nd, 
im^iaet  ite  will  to  reaala  n  sewb^r,   pl»intifibkeot   lefendnat  en  ite 
roils  until  Au(sust  13,  1936,  eti«»rKiBff  diiee  nnd  epeeiml  vt^seeeaeate 
egolaet  It  until  it  owed,  eo  plniatifHsst^te   .  the  «ua  of  t941.73. 

0«feiidiiat  farther  eonteade  th-^t  «hea  lefenrt«Bt»e  repre»eat«- 
tlTO  Atteaded  aeetlage  efter  U«»y  10,  1934,   it  '>'*e  oa  ea  Inrit^tlon  to 
%11  the  tr«d«,  irihettaer  «eaA>ere  or  not;   ttait  inTit«)tiooe  were  eeat  to 
ell  eonoerna  la  th-^t  lino  of  ht.ieiBe<4(i  ?»ad  th«t  defeadtat'e  eeoberehip 
Bhould  li«ve  t»rala«ted  by  expuleion  Jnouary  35,  1994   (lb  <i\f 


rat  mo^  mih 
'itM?  ntiiHikri 

•<1#  li   *•  dl   twtt   tr.;  .•• 

««(iv  iMir  hn*  xttrntttrnki^  •9i  \m  •!«•««»  «i  tX«i^  AI  ••#*  «■«&«•)•» 
Xt9ittimam  •«w<hm  fi»ii#  »i  «Mf««  mm  «•#!«  civil  Ai  lOAlAw  v«q  •!  tr^rilj) 

•>"'  "  '^-:r  •Vitrf  MMlt  tkXM»«  aMit  !•  ^iirt«f>«  «<«  tiit^^  m^Anti^ 
i0T  hvjiftM  #1  #Ki!t  Mtmmtanu  fAtXiA  tmsimtilm 

Btriiff4«i'^  ij»#tt«tfoMr  wnmtmm^mb  $fHjt  miwi»  mm  ti.  ten  M^  «X  YfttM^t* 

•  ft   h«Umi>  #fi '<^ll«l«l»   #•««(#   SM  •!>  a  J  hauito^dttitai^iC    #»!li#  $uC 

>o  nm  (^f^*  ffl   MtHfh  tot   '  •^■•.'"-.  -'   --■'-    <"  ■    /»x  tj»i4  flri^  "••*'   '-■  '-'■'- 

,lMt«  t*Ql    «Xi   t^  tuocf^  t*  noB'nt»A4«i7  vcf  l)«Ti»9«>  '^mUc«v 

nit  '•»     *0«JlirtXt«l»l'     .t««l««? 

0$  #«M  •«•*  •«•»!#«# AvftI    ^*'.1T    (#•(?  ''/«  Wiit'titt   «<M)jn/ 

siti'   dl)  »K9X  «AC  t«JNMl«>1«  aoitXt^v«  id  f$»mim%^9  •VMS  bltmdB 
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d«limrju«Mjr  dftd  10  4ii]r«*  notio*)^  er,  in  th«  •lt«mi!ititr»  on  tmy  10^ 
1^:949   th*  dnt*  of  the   r«tlgn<ition, 

la  th»  nffia-iYlt  of  '{iittionnl   !l«f««<t<»,  (]«f«Bd«at  •«%• 
fortli  th^t  tb«  CKlen^  «>-aploylni;  M««tr#typ«r«  Aanooittion^  plaintiff 
lA  th«  above  ontitlcd  onuft««   it  «>  ooabinwtlon  of  •■plof)r«vs  nad  '«<ia 
Ik  ooablnntion  of  «apio]r«r«  prior  io  t)M  int«  of  %b«  filing  of  thit 
oiuaOy  org^aired   for  tlio  purpe««  of  ooMblBlag^  ooafoderntiag  fuad 
noQiipiring  for  tha   sitirpea*  of   flxia^  aad  ■nlnt'^lnlai;  prloaa  of 
tb#  ooaaoditiaa  «ABuf«otvirad  «^.ad  aoid  toy   the   aeid  plnlatlffa  aad 
fi«in((  aad  A^latnlaini^  wngoa  of  mpioytea  ooiitr«iry  to  th«  Inwa  of 
tho  StAta  of  Ixllaola  in  auota  o<i0«  aftda  ^nd  orovldod*  t^  r«><ion 
«aor«of  ta«  alleged  oXala  of  plniatlffe  aet   forth  In  the  et9te«eat  of 
ol^ia  hereia  le  uBl«eful  i<«n(i  not  binding  on  defenoiAnty   by  r«»eoa 
■hereof  dofendDtat  ovea  plnintiffa  aothiag. 

Htbout  diaouaxiag  th«  right  of  n  oorpor^tion  orgf^nieed 
under  the  Xaea  of  thie  Btnte  to  joia  »ad  «^«cree  to  ir>e  beuad  by  by- 
I««e  other  thoa  ite  ova»  r«g«irdlleea  of  the  purpoee   for  whieh  ««id 
oorperttloa  wae  oripnieed*  the  aMia  nu^etioa  nrleiag  hereia  le  %e  to 
whether  the  ti«e  whoa  the  duee  boonae  due  d*ited   froa  Jiauiry  I*   1^!*49 
the  dny  d«feal-mt   rf^iuoeted  to   be  expelled;   or  oa  tAmy  10,  1934,   the 
dftto  of  the  r«elgantioa  elierela  defeadaat  offered  to  pay  the   luee  ap 
to  dat«|  tap  oa  Aagaot  is,  ld3b,  i*ea  defoadaat  wao  expoilod  for 
noapiyaent  of  daoo* 

i3efoadiat  oontoade  th*>t  it  beo^ae  the  duty  of  plaintiffs 
to  notify  defeadoat  whoa  IS  dnye  ia  <irre<4re  of  ite  deliaoueaoy  «ad 
that  upoa  failare  to  pay  vithia  in  i«ye  after  eueh  aotioe  it  thea 
beo&ae  aaadatory  oa  the  part  of  plalatiff  aeaoalAtloa  to  either 
'*?Kpel  or  euepend   for  aoBf-pay—at  if  daoe  ma  the  Bo«rd  of  ^ov»raora 
aar  pro— riba"   aad  ia  either  eveat  the  ftocruiaf  of  daoe  would  thea 
hive   t<^rMia«tod« 

The  Coaatitatioa  «ad  iljr-Lawa  of  the  plelatiff  aoin>aa|r  vitk 


-TO© 
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«{»   a'^a"    -^^tt 
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r«fttV«XM«  to  cxpulalon*   prorldit  tb  t  diues  abi^ll  b«  paynblff  ewnthly 
in  HdvniMM  aiid  th.^t  (MNBto«r«  in  »Tr«^T«  for  15  dn/a  •bail  b«  notified 
by  tti*  s4>«Y«t  <ry  Aod*   f^iiling  to  »«y  within  iO  ^ity*  (ift«r  ouoh 
Mtio*  say  eitb«r  **t«p<I  or  aunpoad  for  aon>onir—»t  of  dLiio«  a«  t^« 
B<i«rct  of  ijoveyaert  mv  ftjoooyifet** 

so  do  not  think  »\iciin    *  aon«tiruetion  of  th«   for«{5oinf 
section  of  tho  Gonstitxttiun  i^nd  by»iiit«f«  would  tm  olth^r  ili#g'«l  ot 
uaronoonnblo,     m  ftloo  tbiok  fh^.t  «  m^m^r^  uad#r  the  oirouast^nees, 
mvald  hn.re  n  ri^^t  to  beii«v«  tb  t  b^^^ing  tendered  n  ri^a^estt   for 
-^"^  oxpuXoion  nod  aXoo  *  r«aignntion  )&©««}«»§  of  its  insbiiity  to  pay 
duos*  s»id  v«f«|u»«t«d  titfylsion  sbould  hnv9  beiin  grA.nt«d«  or  its 
rooigBitioa  ftoooptod  «h«n  t«iicl.tr«d«     fhin  M-pp^^xn  to  us  ag  ^  r«8t.8on«ibi« 
oonatmotion  th<^r«0f» 

A«  «ft«  ««i/i  in  i!M;^?i^  ^'^tk  ,tmn\^%Km  "*  IsisliF*  i«» 

Miob*   4«  «t  p«g«  9} 

"la  «*  ©«««  iik«  tbe  am  »«  sre  oomidering,  tb«  ▼R.ii'Jity 
of  by-l»w«  ^.tvi  T«igui='tian«  r«i*^tiag  to  the  Mnn??g€ni«mt  of  tho 
property,   f»ff«irf  find  bvsinsaa  of  ttif  «v;«.'sool.^tion,   iep«atl«  upon 
th«   fsot  of  tb«ir  being  r€.'.aon^^,bi«,   p-n'i  theiy  r«(«8on.T.bl«n«aio 
dopottda  upon  p^rtiouip^r  ciiret;»»t?nop©  or  sEattera  j^  pJ>io«   ^nd  is 
ther«for«  n  quftotion  for  th«  iury,»» 

jflniatiffs  aXiio  ooai»inia  tbr^t  the  oourt  g^v«  »n  inotruotioa 

to  the  Jury  advising  tbo  Jury   th^t  thoy  aigbt   find   for  the  dief^ndant. 

This  imit ruction  oo^iXd  bars  done  no  b«>ra  us  ovidonood  by  tb«   fm«t 

tb«\t  the  jury  did  not  find  for  tb©  d»f«nd»nt  bxvt  found  for  pl*ln^lffo. 

Tho  sua  of  i'X86*tt8  »»s  ths  sx.^et  naount  r^cjuestsd  by  plointiffs  of 

ths  dsfsndftat  for  doiin^iu«nt  ^^uss^  as  sot  forth  in  plaintiffs*  Isttsr 

dstod  Higr  4,  1934.      Ibers  «»s  ft  bill  for  prinUag  for   rl46,9e,   vhich 

«98  n^aittodly  duo  dsfsnnat*   but   far  wbieb  dofoadsat  «ns  not  ^irsn 
orcdit.     Dsf<»ndant  sbould  bo  the  oas  to  eo«!»lAia  inad  not  pl<«iatiffs« 

Tbs  jury  sssr  sad  bst^rd  tbs   sitaessss  nnd  bsTing  oonsidsr<»d  tbs 
OTidottoa  bsforo  as  wo  o«nnot   Any  th-t  tbo  rwrdiot  of  tb#  jury  Is 
agftiaat  tbs  aanifost  nMgbt  of  tbs  eridoaoa. 

Far  tba  ronaoaa  barsin  giron  th«  judgaont  order  of  tbs 
Itaaioipia  Oourt  is  beroby  '^ffiraad  st  plniatiffs*  oosts, 
ttSBIL  kWO  BURKK^   J J,    OOftCUH. 
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Th«  ftotlon  In  th#  ln«tant  e«ge  ia  for  p«r8on«l   injurl** 
suttnl&ed  by  the  minor  plninti ft  «a  th«  r««ult  of  itfend^nt*!!  «Il«g«d 
n9gXlg«Be«  la  tho  wiliti«it«(BO«  of  th«  «nt7)<»i»0«Tmy  to  its  ntore.     Tho 
0A09  *«»  honrd  befor«  tho  oouri  ^nH  juyy,   who  r«n<Se»«d  *»  ▼erdiet   for 
fT80.CK>  in  faTor  of  th«  ninintlff,  upon  ??hich  %h»  ooxirt  entcrod   Jud^foieiit. 
It  l«   fro«  thii  jttd|p(Mat  that  dofondftnt  Rpp««l«, 

Tho  dofoadiiat  uptr^tif*  oovori^l  storffsi,  tbo  sole*  n^nd  onljr 
buslaeasi  of  ohloh  i«  tho  9«ae  of  oportlng  goods  nt  r«t9il  on  «  o<ith 
and  onrvy  b««lo,     ono  of  its  otere^^n  1«  loonted  in  tho  ahopping  <)lttrl«t 
of  &v}«noton»   UllnoU*  at  1574  Shorann  Avenue,   ^nd  hna  been  loO'>ited 
«<t  th  t  ftddreee  for  &.  aerlod  of  «!bo\jt  two  fe-.rs.     Tbe  entr&noe  to 
this  flitore  la  8  feet  wide  f^nd  rune  b-^ok  fro*  th«  sidew^^Ik  line  t««lTe 
feet  bettfoea  diepXay  vindowa  on  either  aide  to  the   ttore  door.     Tho 
floor  of  the  entmnoe  w«y  le  3«ooth»  being  eurfnoed  with  terrero* 
alippery  when  wet*  «tnd  elope*  upverds  fron  the  eidew^^lk  line  to  the 
door  «,bout  •  foot  and  n  hnlf.     ()n  the  oorning  of  J  ^nuwry  38,  I9:?i, 
Albert  K.  KreaoVf   the  father  who  inatituted  thia  suit  <te  n<?xt  ttimitA 
of  the  pl4.intiff«  drove  with  pleintiff  end  his  wife  to  the  ehoprinc 
diatrlot  of  ItireBoton  where  he  iot  bis  wife  off.     He  then  r>«rked  the 
•ar  lAioh  they  were  using  on  DeTls  street.     After  3«irking  the  or  r« 
lie  got  out  «nd  sterted  for  the  Via  store  O'^rrying  the  olointiff  who 
vos  slewon  aonths  old  end  weighed  ?6  -ounds.      In  ««ddition«  he  oarriM 
la  his  era  a  pair  of  bngkot  b-11  shoes  whioh  were  unwrapped.     Hit 
imrpoee  in  going  to  the  Via  etore  w»s  to  sxohenge  the  puir  of  aboea« 
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vbioh  he  hn<l  purohnt«d  In  %h  t  •tor9f  froa  plaintiff »  n  f«w  daft  b«for«« 

Aa  the   f'  ther  left  the  «id«wiilk  And  took  three  or  four  etept  into 

the  entrnaoe  wvf,  be  eilpped  und  fell)   And  m  dolii«;  ••«  the  pii«lntlff*e 

he»d  hit  the  floor  «e  n  result  of  ^hloh  she  suffered  «  bureting 

frnoture  of  the  ehull.     The  •edlo«tl»   x-r«y  end  aurelng  expeaeee 

incurred  etnounted  to  |i3*ori. 

There  9««tm  to  he  boom  oontrifidietioa  in  the  teetiooqr  of 
the  ttitneesee  for  the  defea<l?)nt  «^Qd  for  the  c!lnintiff,   nni  nlto  between 
different  witnesses  of  the  plnintiff^  Oonoemin^^  the  oondition  of 
the  weather  on  the  oorning  in  ouf^stion.     Pltintiff*s  witnesses 
t<<>3tified  th  t  it  WAS  neithor  raining  nor  snowing;  nt  the  tiae  of  the 
aaoident*  hut  thnt  there  had  been  soakS  snow  earlier  in  the  oorning 
«tnd  th?^t  there  m^:»  snow  g«ner«lly  in  th«^  streets  »nd  sidew«ilks  of 
&w»nston  exoept  downtown*     ^efenisnts  witnesses  testified  thnt  it 
wee  reining  ^nd  snowing  nil  soming  Inoiuding  the  tioe  of  the  aeoident, 
sad  the  weather  report  showed  th(»re  ^--b  snow  "^ll  nominf  eoameneiag 
%%  7i43  i**  M*  whioh  oontittued  until  7M3  r,  ^.  <>^nd  th'^t  the  teapcrtture 
ranged  froa  SI  to  35.     i-rior  to  7s 00  a,   m,   on  the  38th,  there  h«d 
been  no  preoipit^ntion  for  twenty-four  hours*     It  s«'eas  th^t  there 
was  also  a  eontrndiotioa  between  plaintiff's  different  witneseee  %• 
to  whether  the  sidewulk  in  front  of  the  «tor«  v«ns  dry  or    -et.     riAin- 
tiff's  fnther  wore  ruhbere  and  her  ac>ther  g%loshes. 

All  witnesses*   it  s^eas»  Agreed  thnt  at  the  tiae  of  the 
«^oeident  the  eatrnnae  wwy  wns  slippery  beoiuee  it  wao  wet.       l^intiff'e 
fnther  testifif^d  th»t  this  wetness  was  oeoaaioned  by  slush  ftoa  one- 
querter  to  one-half  inrti  deep  ewer  the  entire  floor  of  the  entraneewAy, 
while  snother  witness  for  plaintiff  liaited  the  elush  area  to  the 
outer  two  feet  of  the  entranoewAy  next  to  the  sid^w<ilk«     The  enttAnoe- 
way  iteelf  wae  built  ower  the  hooted  bieeaent  of  the   store,   eo  th^t 
say  eaow  fallinc  in  the  entr«nee<vny  would  aelt  aore  rir^idly  tbere 

than  on  the  eidewalk,  and  any  water  would  run  off  to  the  eidewallc 
due  to  the  slope* 
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«•«  lAMtk  w  0pmm  %•  ••Haider  the  •▼id^no**  tbem  wnt  »  •oa* 
tradiotion  ««  to  torn  of  the  f»ot«  nn/l,  of  oour«««  was  for  tbc  Jury 
to  pao«  upon*     Tb«  qiwotloA  th»t  •«»«»  to  b«  iaportont  is  «ti«ther  tiM 
(Sef9ad<iRt  9a«  noglig«nt.     Stor«-k«#)p«T«  »r»  not  ln«ur«r«  thmt  thoir 
pr*«i«e8  ar«  •nfo,     Tholr  ttniy  duty  1«  to  oxorolsff  or<)liiar7  onro  to 
th^t  end.     A«  «•  hftTe  :ar«-«dy    «^ld«  th«  eBtr^tnocimy  k  •  turf>«eed  wltb 
taooth  torxitSKo  and  inoXlnod  ttpi9»Td«  totmrd  th«  door}   mnd,  as  wo  haTO 
Indiontod*  the  quostion  is«  «e>»8  the  def*ndant  i^llty  of  itfigligoBOO 
in  p«FKltting  th«  «iitraB««imy  to  t»e  in  th«  oondition  th  t  ««•  t«stifiod 
to  by  tha  wit&«89«««     If  tboro  i^^n  nof  disr^ite  or  oontradiotion  ia 
tboir  t«9tl»oiqr«  tbat  ifould  b«  »  qu«ati»ii  for  the  jury  to  p<(99  upon. 

The  dofand^nt  oiteo  two  ot^sf^s  of  tha  Ay>p«iisto  i>lTialon 

of  Mow  York,  tha   flrat  of  whioh  ia  ihidjlay  v,  .febrahafi|.  13"  Aop,   :)It, 

480j  107  n»  Y,  Stipp.  97,  Haera  tha  plalatiff  sought  to  raoorar  for 

ihjuriaa  auatninad  nitoa  aba  elip>p«d  on  aoaie  nfitet  or  gra^iaa  on  tha 

floor  of  dafai*.l«»at'a  atore,     fh«  Question  in  th'^t  o>t8a  wna  abatbar 

tha  trinl  court  arred  in  di^ilaning  th«   ^a^intiff*^  '^tctian,  nad  uoon 

th'tt  qu^atloa  the  court  snlds 

"io  lury  oould  do  aora  th?^n  ^aaa  from  thia  <^hnt  tha 
plaintiff  allppad  on,   if  aha  slipped  ^t  ?>li.     But  if  it  could 
ha  found  to  ba  gra??ae,  or   fruit,   or  aoma  oth<*T  nllisy  or  alinnary 
aubatnnoay  thera  w^a  no  evldanoa  th-»t   tb«  'l<?fand'»nts  r>ut   it  th^ra, 
or  tb>^it  it  had  bean  thara  long  amwgh  for  thaa  to  ••^  it  nnA 
Qlana  It  \\p0     Thara  ia  no  w»y  to  pravant   nwople,  aapaolnlly  childran, 
froa  dropping  things  on  floora.     And  if  it    <^  9  only  wntar,  tha 
Oi^aa  ia  tha  sam*     Thar<»  is  no  avidtnea  th  t  it  Ofsaa  froa  tba 
fountnln*     Ai^  it  covild  not  hp>va  ooaa  froa  thara  tjnla^<$  aoaa  ona 
tbrav  it  on  tha   floor  naadlaasly  or  aiaohiaToualy.     It  would  ba 
aora   re«aon$ibla  to  auppoaa  th  t  aoaa  eblld  wfit  tba   floor,  a 
thing  ttoaaon  anougb.   *   *   *•< 

aac!  tha  oourt  than  furtbar  sisldt 

**   *   *  "^  It  would  ba  goini«;  altogatbar  too  far,  and  anaourA^lng  tba 
bringing  of  onaas  lika  thia,  of  vbioh  thfra  9T»  *<lrandy  too  a^ny, 
to  hold  DO  a'sttar  of  l>«w  th'-t   thia  oaaa  waa  for  tha   Jury.     r'iUallY 
▼•    L«_i.    t<»    yo>    4   App.    Olr,    139,    ?8    «•    Y.    9upp  779;    Id.,    15      pt), 
alT,   79,  44  M.   Y.   Supp,   ae4;  £fiiil  ▼.  Qttaratadt>  80      ip.    .It. 
398,  SO  «•   Y*    3upp.   1008.** 

Tha   aaoond  onaa  OMllad  to  our  attention  ia  thrt   of  Mona  ▼•   '  rloa^ 

333  App.    Jlw.    536,   338  H.   Y.    8upp«   8:^3,    In  whloh   plaintiff  aougbt 

to  raooTar  for  lajaTiao  auatalnad  when  aha  allppad  in  n  littla  pool 

of  811  on  tha  floor  of  dafaodant'a  atora*     Aftar  iiaouaalag  tha 

faata  in  tha  a^aa  tba  oourt  snldi 
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*****  lo  ^tt«apt  is  andtf  to  thov  hew  or  by  vhoa  th«  oil  sp^t 
vna  or#"it«d,  aoT  '^«  to  how  loftif  It  h«d  «xl«t«4;    00  fnr  •»«  ipr*-  r», 
it  any  h>)v«  eo««  into  ffXiit«no«  botwcen  tho  tiat  thit  plaintiff 
tntervd  the  store  «>nd  iih«n  fth«  atartad  to  Ia^^tv,  dad  my  hnw*  b««B 
•Auaed  t»y  voa*  p«r«itt  taiftTing  no  oonntetion  ^at«9«T«r  vitli 
dafttnd»nta«     A«  )m«  b«ea  «aid«   it  ia  not  ouffioiant   for  hrx  ta 
ahow  that  the  oil  vs  th«T«i    ahe  mft  go  f\>rth«>rf  r»nd  ahow  ita 
presanoa  under  oiroumBt  noea  auffioi«nt   to  tthTi^*  '3«f«ni^nta 
with  rc'at^onaibiiity  therefor, « 

In  diaouaaing     this  ona**  «•  »r«  oontroXlti  by  the  rult 

th»t  th«  pluintiff*  aha  b«ing  n  ohlld  of  tandar  y«nra,  oould  not 

b«  oh«irg*d  with  n«gllK«n<»e»  or  by  njiy  %ot  of  h«Ts  oontribute  t» 

th«  brlngliig  >!Lbout  of  thia  «)eol<i«nt»     '^9  w«  h«v«  «f«id,  p.  ator«  k«ap«T 

ia  not  nn  insurer,   n»verth«l«8a  he  ia  »«Quir#d  to  awintnln  hia 

prtfldsea  th?  t  ar«  u««d  by  th«  publie  and  ?rhioh  h«  InYitea  the  cublle 

to  uae«  in  a  reasonably  S9fe  oondition.      It  nppa  rs  fres  the  t«atiaony 

of  the  defendant's  as  well  as  pi»lntiff*8  ^itneeeea  th«t  »  alippcry 

Gondition  existed  mmA  that  it  m%9  c!efettd«tnt*s  ouetoa  to  pli%oe  «  sat 

in  the  ««ntr«!inee9»y  ?Hsen  auoh  ^  condition  existed*  but  i^t  the  tiae  in 

question  the  aat  wns  not  in  the  entrftneewny.     The  plaintiff  eitf>a 

the  o?»Be  of  Pi»-ba^  ▼.   aUlg^m*  s  ^93  111.   i^np,   547,  upon  the  Question 

inroiwed  in  the  preaent  liti^r^tion.     the  co.rt,   in  reveraing  the 

judgaent  aon  Qbat*>ntfe  veyedieto  of  th#  tri»^i  eourt,  3»id  the   followiuK 

in  ita  opinion: 

"the  defendant  ^f^9  obi ig  ted  under  the  law  to  ua«  r^iaen^ 
'♦bie  OAre  to  have  aaint^ined  tb<s   nialea  of  its»  atore  in  »  reason- 
ably  s«fe  oonditioa  for  th«^   3«fety  of  itu  e^iatoaera   -,nd   pntrone 
of  ita  store,  but   thia   it    f-^iled  to  io,   hs  the   r«   8on«>ble  inference 
ia  th'*t  the  string  be«in  upon  whieh   pi«i«intiff  atepoed,  hnd  through 
the  negligeiuse  of  defendant*   fnollen  froa    tn  overfilled  h^aper  or 
baaket  •ontainin^.r  atring  bc^na,   nnd   aveb   n^^Iig^noe   on  the   »><*rt 
of  the  defendant    '•  e  the  nroxiant*'  n^-i;  ?f:  nf  t.^if   injury  to  tb*" 
plaintiff,* 

And  agein  {Halatiff  refers  to  the  oaae  ot     ooerta  ▼.    'Oonoanr   ;  do,   mo. 

386  111*   kpp»  4^4 9  where  thie  eevrt  a%idt 

"vihen  a  thing  wbioh  o«uaed  <in  injury  ia  ahown  to  be  under 
the  aaaagsaeat  of  the  p»T%Tf  charged  with  aegllgeaee  aad  the  ^tooideat 
ia  aueh  na  in  the  ordinary  eourae  of  things  will  not  happen,  if 
thoae  who  hawe  sush  aanngeoient  uee  proper  enre,  the  Aoeident  iteelf 
afforde  re*iaon»ble  ewiienoe,   in  the   )«beenee  of  "^n  explanation  by 
the   partiea  oh«irged,   th?  t   it   ^^roee   froa  want  of  proper  osre,** 

and  filse  in  support  of  plaint iff*8  poeition,  they  site  the  enae  of 

deloher  ▼,   John  if,    Jarthe  Co..    '43  111.    »pp.  66*     In  thvt  e<»ee,  « 
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roll  of  Xln«ol«tui  waa  in  the  store  fioA  f«ll»  due  to  intfrferoiiM  toy 
th«  child*  And  ft*  n  r««ult  th«  ehlld  wsts  Injured.     Th«  oourt  h«ld 
tht  9tor*    U«bl«  And  inld  *'Tht  otaild,   b«lng  <;nder  7  y«f»ra«  ims 
InoHipfibl*  of  Any  nsgXlg^^noo.'* 

S«f  »li«n  w«  ooat*  to  eoftsldar  the   f'>ot«  of  this  0)»a«  it 
•t«BUi  th'<t  thoro  w^^8  not  <tny  nogligonoe  properlf  oh«r»ic«»1»It  ngninot 
thia  plAintiff,  Hor  «•  «e  hfiY«  aV^ted  b«for«»   ah«  could  not  hnvc  baan 
guilty  of  contributory  negligenoe.     of  oouraf,  d«f»nd*»nta  theory  ia 
th«it  the  ohild  wftM  only  »  lioenaea  and  not  an  invlt««>   for  the  renaon 
th«^t  def«nd?iat  did  not  have  *»ny  good*  in  its  store  th»t  oould  be  aold 
for  tha  uae  of  the  child,     fhe  father  onrri»d  the  child  into  the  atore 
for  the  purpose  of  exoh^^nging  »  i^ir  of  ahoea  vhioh  he  hj»d  pT«Yioualy 
pureh**a«d  in  the  store.     He  «9«rrled  the  ohild  into  the  store  to 
trnna'iet  the  lAieinaas*  ahioh  defendant  invited,      *shii»  it  ia  true  thut 
ft  store  which  ia  open  for  the  geaerfti  oubilo  ia  required  to  aRiat<«ia 
ita  pre«ls^8  in  re  .aonsbly  «?»fe  condition*   n«»tur?5iiy,  «hen  it  invited 
the  fHther  to  ooaie  into  ita  etore  mi^  smrohnse  sho«e«  which  he  after- 
warda  wished  to  exchange,   the   father  could  not  very  *eli  le  ve  the 
child  out  in  the  open*  ah©  being  of  tender  ye-^rs,   »»d  there  ia  nothing 
to  indionte  thit  any  noti*e  waa  given  th-  t  children  were  not  welco«c 
in  the  (Store.     It  aeeaa  th^t  dafendftat  owed  ao«e  duty  to  >^m  the 
public  if  it  did  not  dealre  to  hMve  children  in  the  store  nor  to  be 
liable  for  injurlca  ewatfuinad   by  them  while  in  the   store*  due  to  the 
atorckeepcr'a  negllgcnoc. 

In  tha  ciiaa  of  ^SSMJH  ▼•   O'Keafe.   367   ^^aae.   I89j   16C   n.   it, 
731*   the  court  aaid  upon  the  (Tueation  of  *  ainor  na  "in  invitee*   m» 
follows: 

•In  the   inat««nt  o\»e   the  evidence  warrsnted   s   finding  th-^t 
there  w»a  an  i«?lied   invitation  to  ura.    Urog^itn  to  uae  the  v>reai8ea 
of  the  dafand^nt   in  ao  fnr  «a  they   r?re  aainteined  by   it  sa  n 
retail  atora}   «nd  wftrranted  the   f\jrth«»r  finding  th-t   such  invitation 
•y  »«11  known  cuatoa  »ind  uaage     ps   intended  by  the   iefeniint  to 
extend  to  nnd   include  her  smaII  children  who  could  not   snfely  be 
left  «lone  or  conveniently  entrueted  to  the  cr\re  of  ot -rs,-    (Jitin« 
oaaea*  £;L)MIX  ▼•  2UI*  ^^  ^'^•*'     ^^l   n  H*   ^.   laB:  v. 

ilgllt^  IM  Uaaa.   16;   46  B.    S.   HSj   «iiUaUL  ▼•   Hunt  I  ^  ~  aa. 

I5iri««  i.   f.   7inj  2ift3iellv.    ^orche^ter  Tru^t  d^"?  .,.   544, 
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ai  RiKMin  i^aji  'sv^ted  too  JUI^  ^iLeDo*!*^  #c4(t 
:   ssffiA   -.ift     ,bUii9  *ii«  to  «•!/  •!!#  T»l 
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laa   H.    K*   6S5»     S7    A,    U    n.    1014.) 

aowevtr*   OUT  nttentloft  Hfts  b««n  onllfd  to  qonk  iiraa.   Ooal 
sad  Ooke  Oq.   ▼,   I.e?^Titt.  109  111.   App,   38B9   wher«  th«  court   p»8««d 
upon  «  like  qutstlon  mad  ■Ridi 


*Mfor«  the  lf)v  fi  ohlld  of  aiKili  %«ader  »ge  eennot  of 
it*  ova  ▼olltlon  ^^eoxilre  the  «t«4tu«  »f  Win^  either  ri  treopssver 
«  Tieitor  or  n  liooiMiee»  nor  are  w«  referred  to  ASjr  authority 
whioh  gir*9  the  aotber«  or  f  ther,  or  ftny  oth<!»r  ouatodiaa  of 
the  ohild«  poffer  to  fix  ite  ettttus  before  the  lt*m,  when  the  righte 
•f  the  ehild  itself  are  oonoerned.     The   aootrlne  of  Inouted 
■egligenee  h»«  been  repudiated  in  this  et^te,**     ^Itlnp;  C?hiei>ge 
City    i«iilw«ir  Ooapemr  t.    fUf>ftff*,  ^^^  m*   370. 

Fra«  the  facte  n»  they  npmmtf  the  verdict  and  judgaent 

irere  not  exoestiYe,     There  are  no  axiestioas  th^^t  xre  Railed  to  the 

ettention  of  thie  eourt  thnt  the  court  erred  in  tdnitting  eiridenoe 

offered  by  plaint if f«  or  th  t   inetruotiona  given  were  erroneous;  but 

the  sole  question  is  whethf^r  the  clefen^Jnnt   is  liable  for  the  <^oai  !ent 

<»9  it  happened  in  the  entrft»eewi«y  to  defendi%nt*«  store,     -m  ere  of 

the  opinion  th-^t  the  oourt  v^nn  not  in  error  in  entering  JudgiMnt  on 

the  Terdiet  of  the  jury. 

OKiiis  K.  8UinvAii,  P.J,  km  mmm^  j,  aoscoR, 


STATE  Of   ILi^INOlS 

AI'?ELLATE  OOUxHT 

Ootooer  lerin,  A.   L*.  1959 


Abstract 


Terr,  No. 


TK£  f  SOPL£  EX  liEL 

laalntlff-Appfelleel 


-vs- 
Pa'iY  HUK3AK£R, 

De  f  eadant- ipp  el  Mnt 

PADY,   J. 


Hoaoi^ble  V/llllaip  G.   Jui^ens 
Presiding  Judge 

306  I.A.  476 
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This  px^ceedlnn;  p/as  brought  under  the  Bastardy  i^ct.  On 
March  5,  1933,  H-n?,el  3t?'.i-il.9y  filed  her  complaint  hefore  ?  Justice 
of  the  peace  against  the  defendant  Ray  Huncalter,  v;hc  is  the 
appellant  herein,  chargir-p;  that  she  wes  an  unmarried  v/oisan  raid 
had  been  delivered  of  a  a^Je  child,  which  by  law  would  be  deemed 
a  bastard,  and  that  the  defendant  wac  the  father  of  said  child. 
On  Aufnist  24.  1958,  the  defendaiit  wan  duly  bound  over  to  the 
county  court  of  Randolph  County  to  answer  nuoh  charge.  All 
prcceedincs  thereafter  were  had  in  the  county  court  of  said  county. 

On  December  19,  1S38,  an  order  xiaa   entered  in  s  aid  cause 
statin^T  that  the  defendant  was  in  court  in  person  rs  well  as  by 
hif  attorney,  H.  K.    Skinner,  and  t/as  arraifcned  s.n&   pleaded  not 
pruilty,  and  ordering  that  an  issue  be  made  up  and  tried  by  a 
Jury  as  provided  by  the  statute,  and  that  the  case  be  set  for 
trial  on  Jnnuary  16,  1939.   On  January  16,  1939,  an  order  was 
entered  continuin^j  the  cause  tc  January  23,  1939.  On  January  23, 


a.    .    -» -7  T  >» 


dA 


1939,  an  order  was  entered  ordering;  that  the  cause  be  paseeci 
"until  the  followlnp;  oaee  Is  disposed  of."  On  January  24,  1939, 
an  order  was  entered  defaulting;  defendant,  which  order  states 
that  thereupon  a  Jury  was  impanelled  and  that  the  Jury  having 
heard  the  evidence  returned  a  verdict  finding  that  Hazel  Stanley 
was  an  unmarried  female,  that  she  had  been  delivered  of  a   bastard 
child,  and  th-at  the  defendant  «is  the  father  of  said  child."  The 
court  then  entered  Judgment  on  the  verdict  and  ordered  that 
defendant  pay  a  certain  aura  and  give  bond,  as  provided  by  the 
statute. 

No  further  prooeedlngs  were  liad  until  Febr\mry  25,  1939, 
when  there  was  filed  in  said  cause  a  written  motion  to  vacate  the 
"default  and  Judgment  of  conviction  of  the  defendant . "  This  motion 
was  siened  by  H.  E.  Skinner  as  attorney  for  defendant,  and  was 
sworn  to  by  defendant. 

On  liaroh  22,  1939,  the  State's  Attorney  filed  in  said 
cause  his  motion  in  writing  to  strilte  such  motion  of  the  plaintiff. 
Attached  to  and  made  a  part  of  the  motion  of  the  State's  Attorney 
was  an  affidavit  by  the  state's  Attorney.  No  affidavit  in  reply 
was  filed  by  the  defendant  or  his  counsel. 

On  April  3,  1939,  the  court  entered  an  order  allowing  the 
motion  of  the  i>tate's  Attorney  and  denying"  the  motion  of  the 
defendant.  This  proceeding  is  brought  to  review  the  propriety  of 
this  last  order. 

The  record  is  silent  as  to  whether  any  evidence  was  intro- 
duced or  offered  at  such  last  hearing.  For  the  purpose  of  this 
-2- 
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deolslon  we  will  assiAnie  no  such  evidence  was  offered. 

There  1b  no   dispute  on  the  material  facte  set  forth  In  the 
two  notions.  Defendant  and  his  attorney  were  in  court  on  December  19, 

1938,  at  which  time  the  oo.ucc  was  set  for  trial  on  January  15,  1939, 
over  the  objection  of  defendant's  couneel,  such  oouncel  stating  he 
expected  to  f;o  to  Florida.  On  January  9th  the  state's  Attorney 
mailed  a  letter  to  defendant's  counsel  at  Marion,  Illinois,  advising 
counsel  that  the  trial  of  the  case  would  "be  continued  from  Jf;jiuary 
16th  to  January  23rd.  Oounisel  received  such  letter  on  January  10, 

1939,  and  before  going  from  Illinois  to  Florida.  Counsel  states 
that  after  receiving:  such  letter,  "and  having  already  greatly 
inconvenienced  himself  by  postponing  his  trip  in  behalf  of  his 
health,"  he  "went  about  his  business  of  seeking  relief  from  a 
condition  from  which  he  had  been  suffering  for  over  two  nionths/ 
and  went  to  Florida  ^ut  the  date  of  his  leaving  Illinoie  is  not 
stated),  on  or  about  January  19th  the  State's  Attorney  received  a 
letter  fron.  such  counsel  dated  Miami,  Florida,  January  16th,  in 
which  letter  counsel  asked  for  a  continuance  to  a  later  date.  On 
recei-ot  of  such  letter  and  on  January  19th  the  State's  Attorney 
sent  and  defendant' s  counsel  received  a  telegram  stating  that 
"cllttnt  will  not  consent  to  continuance.  Letter  follows  airmail. « 
on  January  19th  the  state's  Attorney  mailed  by  airmail  a  letter 
addressed  to  such  counsel  at  lilaml  stating  he  was  unable  to  a^ree 
t  a  continuance,  "so  I  must  insist"  that  "case  be  tried  on  the 
23rd,"  and  "I  would  suggest  that  you  wire"  defendant  and  let  him 
get  another  attorney  to  represent  him.  Counsel  for  defendant  adnits 
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thla  letter  was  received  by  hlra  "about  two  days"  after  Janiiary  19th. 
On  January  19th  the  state's  Attorney  mailed  a  letter  addressed  to 
the  defendant  at  Mftrlon,  Illinois,  stating  that  the  State's  Attorney 
\7aB  unable  to  agree  to  a  continuance  and  suggesting  that  defendant 
get  some  other  attorney  to  represent  hlia.  Enclosed  In  this  letter 
was  a  copy  of  the  airmail  letter.  Defendant  denies  that  he  received 
such  letter.  On  February  16th  the  State's  Attorney  mailed  a  letter 
addressed  to  defendant  at  Marlon,  Illinois ,  advlslno;  hlni  of  the 
trial  and  final  judi^-ment  so  had  on  January  g4th.   It  Is  not  denied 
that  the  defendant  received  this  letter  in  due  courne  of  mail. 
Goimsel  states  that  "as  soon  as  counsel  returned  to  the  State  of 
Illinois  (the  date  of  the  return  not  being  given) and  the  Immediate 
necessity  of  attendance  on  matters  then  pending  In  the  circuit  court 

v;ere  disposed  of"  he  oommunicated  with  the  State'  s  Attorney  and  on 

u 

February  21st  received  Information  that  on  January  23rd  a  default 

was  tfi:fcen  and  a  verdict  rendered  against  defendant  and  that  Imsie- 
dlately  thereafter  counsel  prepared  such  motion.  Defendant's  motion 
states  that  defendant  has  a  good  and  meritorious  defense  In  that 
"at  the  time  of  the  alleged  pregnancy"  of  prosecutrix  and  for  moire 
than  t\'/o  months  before  and  after  "said  date"  defendant  was  absent 
from  Illinois  and  did  not  and  could  not  have  had  an  opportunity  of 
having  sexual  Intercourse  with  prosecutrix. 

More  than  thirty  days  havlnc  expired  after  the  entry  of  the 
Judgment  sought  tc  be  set  aside  by  the  motion  of  the  defendant 
before  the  filing  of  such  motion,  such  motion  was  necessarily  filed 
under  Section  72  of  the  Civil  Practice  Act,  which  provides: 


\, 
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"The  writ  of  error  coram  nobis  Is  hereby  abollehedjand  ftll  errors 
of  fact,  ooraialtted  in  the  proceedings  of  any  court  of  record,  and 
which,  by  the  ooranion  law,  could  have  been  corrected  by  oald  V7rlt, 
may  be  corrected  by  the  court  In  which  the  error  was  committed, 
upon  motion  In  writing,  made  at  any  time  within  five  years  after 
the  rendition  of  final  judgment  in  the  case,  upon  reasonable 
notice,"  etc. 

lii  ^^eople  V.  C^jibiH*  '^^   I^^-  ^'"''Sj  'ti'^Q  court  said:   "ITie 
function  of  the  writ  of  error  coram  nobis  was  to  bring  the  atten- 
tion of  the  court  to  and  obtain  relief  from  errors  of  fact  such 
as  the  death  of  either  party  pending  the  suit  and  before  judgment 
therein;  or  Infancy,  where  the  party  was  not  properly  represented 
by  guardian;  or  coverture,  where  the  oormaon  law  disability  still 
exists;  or  Insanity  at  the  tlrae  of  the  trial;  or  a  valid  defense 
exlstinc  in  the  facts  of  the  case  but  which,  without  negligence 
on  the  part  of  the  defendant,  was  not  tiade,  either  through  duress 
or  fraud  or  excusable  mistake,  these  facts  not  appearing  on  the 
face  of  the  record  and  being  such  as,  if  known  in  time,  would  have 
prevented  the  rendition  ?Jid  entry  of  the  Judgment.  ■•  ^  **  The  motion, 
however,  is  not  intended  to  relieve  a  party  from  the  consequences 
of  his  own  negligence." 

Briefly  stated.  In  the  case  at  bar,  the  court  at  r.ll  tlmei 
had  Jurisdiction  of  the  subject  natter  and  of  the  parties;  defendant 
was  under  no  disability;  the  case  was  dvily  and  regularly  tried  and 
disposed  of;  defendtjit  and  his  counsel  were  fully  and  In  apt  time 
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advised  of  and  knev;,  or  in  the  exercise  of  reasonable  tar^  flieuld 
have  known,  when  the  trial  would  take  place,  yet  defendant  and 
his  counsel  negligently  and  wilfully  ignored  the  court;  and  there 
was  no  fraud,  misrepresentation  or  mleoonduot  on  the  part  of  the 
State's  Attorney. 

In  our  opinion  the  order  of  April  3,  1S3S,  was  properly 
entered. 

Affirmed. 


(^i{ 
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STATE  OP  ILLIIIOIS 
APPELLATE  COURT 


Tern  No.  8 


Agenda  No.  7 


THE  PEOPLE  EX  REL 
HAZEL  STANLEY, 

Plaintiff -Appellee, 

va. 

RAY  HUK3AKER, 

Defendant-Appellant . 


Appeal  from  the  CJoionty 
Ooiirt  of  Randolph 
Ooiinty. 

Hon.    Villlain  G.   Jiirgens, 
Presiding  Judge. 


DADY,    J. 

This  proceeding  was  brought  ujndor  the  Baatardy  Act.  On 
March  3,  1938,  Hazel  Stanley  filed  hor  complaint  before  a  justice 
of  the  peace  against  the  defendant,  Ray  Hunsaker,  vrho  is  the  appellant 
herein,  charging  that  she  was  an  unmarried  v/oman  and  had  been  delivered 
of  a  niale  child,  which  by  law  vTould  be  deemed  a  bastard,  and  that 
the  defendant  was  the  father  of  said  child.  On  August  24,  1938, 
the  defendant  was  duly  boimd  over  to  the  ooxanty  ooTirt  of  Randolph 
County  to  answer  such  charge.  All  proceedings  thereafter  were  hod 
in  the  county  court  of  said  county. 

On  December  19,  1?)38,  an  order  was  entered  in  said  cause 
stating  that  the  defendant  v;as  in  court  in  person  a,3  well  as  by  his 
attorney,  i>.  E.  Skinner,  and  was  arraigned  and  pleaded  not  guilty, 
and  ordering  that  an  issue  be  nade  up  and  tried  by  a  jury  as  provided 
ty  the  Statute,  and  that  the  case  be  set  for  trial  on  Januai^  16,  1939* 

On  January  16,  1939  >  it  v/as  ordered  that  the  cause  be  continued 
to  January  S3,  1939. 

On  January  23,  1939,  it  was  ordered  that  the  cause  be  passed 
"until  the  following  case  is  disposed  of." 

On  January  24,  1939,  an  order  was  entered  giving  the  state's 
Attorney  leave  to  file  an  amended  coraplaint  and  defaulting  the  defendant. 
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A  Jury  than  rdtumed  a  vordlot  finding  among  other  thlnga  that  th« 
defendant  was  the  father  of  the  child  In  qpieation.   On  that  date 
Jud^aent  was  ont??rod  on  the  vsMlot. 

Thereafter  the  defendant  duly  ria<ie  a  motion  in  wrltln?  to 
yaoate  the  order  of  Jarmary  '^4th  aisi  grandTa.  no?/  trial.  The  trial 
oourt  denied  thia  laotlonf  ani  ths  only  luftstion  raised  hy  this 
appeal  is  the  propriety  of  the  trial  oourt*  a  action  in  denying  sxioh 
motion*  Thia  taotion  waa  supported  by  affilavlta  vrhioh^  if  truef  show 
due  diligence  and  a  soritorious  def9n3©.   'i?he  State's  Attorney  filed 
counter  affidarits* 

Def9»viant»i3  ootmael  ^ma  ir.  the  State  of  Florida  fron  about 
January  9,  1039  ?  ur.tll  after  Janxjary  24*  19^9 a   and  defondant  was  not 
in  oourt  in  person  on  January  16th,  333?d  or  '^■ith,  1039  ^ 

The  motion*  affidavits  and  counter  affidavits  raised  a 
serious  lueation  as  to  tmether  the  defendant  had  his  day  in  oourt, - 
TThether  he  or  his  attorney  had  due  notice  of  tho  antry  of  any  of 
said  last  three  ordsrn,  an!  particularly  of  the  fact  that  tho  case 
vo\3lS.  be  tried  on  Janijary  24th. 

We  do  not  deera  it  nooasaary  to  dinouas  in  detail  tho  affidavits 
or  counter  affidavits.  In  view  of  tho  aoriouaneaa  of  the  charge  and 
the  doubt  which  ^e  have  as  to  whether  the  defendant  had  his  day  in 
ooi;irt,  -^9  foel  that  jUBtico  will  be  beat  served  by  rsveraing  and 
reranling  the  cause  for  a  ne^  trial. 

The  cause  is  reversed  and  ro:^nded  with  directions  to  the 
trial  court  to  vacate  the  Judgment  of  that  court  entered  on  Jstfnjury 
24th,  1939 »  and  to  grant  a  new  trial. 
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Reversed  and  reoumdod* 
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AT  A  T3RII  OF  TIG  APPZLLAT.]  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  7th  daj/-  of  Hay,  in 
the  jT-ear  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRZD  G.  '/OLFj],  Presiding  Justice 
Hon.  BLAIITE  ITUFFi::i'JT,  Justice 
Hon.  FRx^iinXir  n.  DOVE,  Justice 
JUSTUS  L.  JOiniSOIT,  Clerk 
S.  J.  ^rE-LTER,  Sheriff     ^UO  X«A»  4  •  * 


BE  IT  REKEIIBERSD,  that  afterv/ards,  to-v/it:  On  •« 
the  Opinion  of  the  Court  v/as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  following,  viz: 
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Gen.  No.   95^2  Agenda  No.   30 

Dl  TlIE  APPELL/i-TE  CCUET  OF  ILXINOIS 
SECOND     DISTRICT 

my  TERiJi,  A.  D.    1940 

y/,  II.  DYSR,  Administrator  of  the 
estate  of  Yolney  Sllsworth  Love, 
deceased, 

Appellant 

Appeal  from  Circuit 
vs.  Court  of  Kanl:eikee 

County. 
Martin  Dooloy, ' Receiver,  etc . , 
(Floyd  H,  Qoff ,  Successor  Receiver 
to  Tv!artln  Doole:/,  Receiver  of  the 
First  National  Bank  of  llomence, 
Illinois,  et  al) . 

Appellees. 

HUFFIIAN  -  J. 

1&,  Y,   a.  Love  and  wife  Anna,  iiad  a  joint  savings  account  in  the 

First  National  Bank  of  Momence,  and  I-i'.  Love  had  a  checking  account 

in  said  bank,  at  the  time  it  suspended  'business.  :t.  Lovg  filed  a 

claim  with  the  receiver  of  the  bank,  based  upon  the  above  deposits. 

total 
The  receiver  issued  a  certificate  of  proof  of  claim,  in  the/eoaount 

of  $2621.32.  Dividends  wore  paid  by  the  receiver  on  the  above 
certificate,  from  tiiJie  to  time, 

Mcs.  Love  died  in  April,  1935,  leavinr;  her  husband  and  two 
daughters,  appellee  Slnora  r-oot  and  Elvira  Ilayden.  In  Hay,  1936, 
Mr.  Love  died.  Appellant  Dyer  was  appointed  adrainistrator  of  his 
estate  in  the  county  court  of  Ilankakee  county.  Following  his  appoint- 
ment as  sucu  administrator,  and  on  April  29,  1937,  he  filed  a  peti- 
tion in  the  county  court  against  appellee  Elnora  Post,  for  the  dis- 
covery cf  assets,  same  being  directed  toward  certain  alleged  assets 
of  the  estate,  including  the  receiver's  certificate  issued  for  the 
above  deposits.  A  hearing  was  had  in  the  county  court  upon  such 
petition,  wherein  the  court  found  that  by  virtue  of  an  instrument  in 
writing  signed  by  appellee  Elnora  Post  and  :ir.  Love,  a  joint  tenancy 
with  right  of  survivorship  was  created,  which  included  among  other 
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items  tiie  receiver's  cortificate  issued  for  said  deposits.   In  that 
hearing  the  county  court  found  the  ajmount  that  had  been  previously- 
paid  upon  such  certificate  by  way  of  dividends,  and  the  amount  re- 
maining due,  and  decreed  appellee  Slnora  Post  to  be  the  sole  owner 
of  such  certificate  and  entitled  to  receive  all  subsequent  dividends 
paid  thereon.  No  appeal  from  the  decree  of  the  county  co\irt  in  that 
case  was  ever  taken  by  appellant  administrator, 

Followin.^;  the  disposition  of  the  hearing  In  the  coijinty  court, 
appellant  instituted  this  proceedir.i'3  in  the  Girouit  Ooijrt,  on 
December  6,  1937,  directed  against  the  receiver  of  the  bank  only, 
pif^ing  that  eill  future  dividends  upon  the  receiver's  certificate 
be  ordered  paid  to  appellant  as  administrator  of  ICr.  Love's  estate. 
This  present  action  is  bailed  upon  the  claim  that  liir.  Love  was  the 
sole  owner  of  the  noney  on  deposit  in  the  bank  represented  by  the 
recoiver's  certificate,  and  that  at  the  tij.ie  of  his  death,  he  was 
the  sole  owner  of  ouch  certificate.  Whereupon,  it  is  alleged  that 
the  future  dividends  thereon  should  be  ordered  paid  to  appellant 
adiainistrator . 

Appellee  Slnora  Po3t,  secured  pernission  of  the  Circuit  Court 
to  intervene  in  this  present  proceeding.  Bj  her  pleadings  and  counter- 
claim she  alleged  tho  prior  proceedings  in  the  county  court  relative 
to  this  receiver's  oyrtificate;  further  alleging  that  after  her 
mother's  death,  she  and  Ivlr.  Love  entered  into  Ihe  v/rltten  agreement 
whereby  q  joint  tenancy  %'ith  right  of  survivorship  was  created  as  to 
certain  items  of  property,  among  which  was  the  receiver's  certificate 
in  question;  also  setting  up  the  proceedings  previously  had  relative 
thereto  in  the  county  court,  together  with  the  disposition  of  such 
question  by  that  court.  She  denied  the  right  of  appellant  to  any  part 
of  future  dividends  that  irdght  be  paid  upon  the  certificate.  She 
further  averred  that  the  money  in  the  savings  account,  \idiich  was  the 
entire  deposit  with  the  exception  of  ^20.00,  was  money  that  had  come 
to  her  mother  from  sources  other  than  by  gifts  or  earnings  of  Mr,  Love; 
and  that  it  was  carried  in.   a  joint  account  by  her  parents  as  a  matter 
of  convenience  for  them;  that  her  sister  ?]lvira  Hayden,  had  assigned 
to  her  all  interest  she  had  in  the  estate  of  IJlr,   Love, 
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As  above  stated,  the  county  court  i3i  the  prooeedinrj  had  before  it, 
in  the  summer  of  1937,  relative  to  certain  assets  which  appellant  by 
his  petition  sought  discovery  of  and  claimed  wore  property  of  Ifr, 
Love's  estate,  found  that  such  propei'ty  was  not  that  of  the  estate, 
but  pursuant  to  a  written  instrument  signed  by  appellee  Slnora  Post 
and  I.Ir.  Love,  there  was  a  joint  tenancy  with  right  of  siirvivorship 
created  in  certain  described  property,  among  which  was  the  receiver's 
certificate  in  question  in  this  case,  issued  in  the  principal  amount 
of  $2621,32,  and  that  she  was   the  sole  owner  of  such  property. 

The  trial  court  in  this  case,  in  i^ovember,  1939,  rendered  its 
decree  in  favor  of  appellee  I-oat  with  roapect  to  the  roceivor's 
certificate  involved  herein,  findin,"  that  by  virtue  of  the  previous 
decree  of  the  counter  court  declaring  said  appo.llee  to  be  the  oxmer 
of  the  certificate  in  question,  that  she  thereby  became  the  legal 
o\'mer  of  such  certificate  and  entitled  to  dividends  to  be  paid  thereon. 
The  Circuit  Court  further  found  that  Eippellant,  as  the  administrator 
of  the  estate  of  J!r.  Love,  had  no  right,  title  or  interest  in  this 
certificate,  and  decree  v/as  entered  for  appellee  Post,  It  is  frcn 
this  decree  of  the  Circuit  Gour-c  that  appellant  prosecutes  this  appeal, 

Vfe  find  that  the  decree  as  entered  oy  the  Circuit  Court,  is 
supported  by  the  evidence.  Finding  no  errors  in  the  record,  the 
decree  is  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS. 

f-SS. 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  aud 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Ap])ellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affi.x  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — day  of 

_in  the  year  of  our  Lord  one  tliousand  nine 


hundred  and  thirty- 


Clerlc  of  the  Appellate  Court 


9^^^^/  f 


AT  A  T3iyi  OF  TIG  APPIJ^LLAT..]  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesdaj,  the  7th  daj'-  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRZ!D  G.  ';OLFj],  Presiding  Justice 
Hon.  BLAIIIE  TTUFFIlu^  Justice 
Hon.  FIL'unain  R.  DOV:^,  Justice 
JUSTUS  L.  JOI^ISOIT,  Cleric 
S.  J.  \^.T3R,  Sheriff 
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BE  IT  R3I:EIIB3RED,    that   afterwards,    to-v/it:    On     JiJN  ?  8  19'-iO 
the   Opinion   of  the  Court  v/as   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  v/ords   and   figures   follov/inc,    viz: 
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IN  Tim   APPELLATE  COURT  OF  ILLINOIS, 
SECOND  DISTRICT 
MAY  TERM,  A^D.    1940.  / 


/ 


^ 


CARL  ■'/.   KlXLLIiiU, 


JOHN  :.".    TILTON  and, 
VERDSLLE  TILTON, 


/   ^  / 
ppellee/    }  / 

/    / 

/! 

^^  ) 
) 

Appellants.   ) 


APpiAi'  FROM  P'fRptiT  COURT 
V^lKMlg  Cj^ONTT. 


HUFFllAf^  -  J". 

Appellant  John  ^:J.   Tilton  was  in  jail  under  judgment  of  the 
Federal  Court,  whereby  he  had  "been  sentenced  to  jail  for  six  months 
and  fined  §2000.   In  response  to  a  telephone  call  from  a  deputy- 
sheriff,  appellee  went  to  the  jail  to  see  Tilton.  liere,  he  says 
Tilton  wanted  him  to  help  hira  secure  an  Executive  pardon.  A -pellee 
says  he  investigated  the  natter  and  advised  Tilton  that  he  would 
accept  such  enployment .  Thereafter,  appellee  made  trips  about  the 
country,  including  different  states  as  well  as  the  city  of  V/ashing- 
ton.  A  pardon  from  the  President  was  shortly  issued  for  Tilton, 
wtiereby  his  release  from  jail  was  effected  and  the  02000  fine  re- 
mitted.  Appellee  brings  this  suit  for  legal  services  rendered  in 
connection  therewith.  The  case  was  heard  by  the  court  and  judgment 
rendered  in  favor  of  appellee  and  against  appellants  (Tilton  and 
wife),  for  v750.  Aopellants  appeal. 

Appellants  in  their  answer  admit  all  essential  facts,  except 
they  deny  that  they  had  any  contract  of  employment  with  appellee; 


9U9   .0^. 


.tfi»,t  ;.?:, 


,810111 J Ji  10  TJiTO'v)  jtTikjja^^  SHT  va 
TOiHTaia  ci»iDOse 


,&elL9q_qJ. 


.8T 


PIUS  HOTJIT  .vr  IffiX 
.I'lOTJIT  EJJSaEC 


i-tHBlIaqqA 


."0   -  IL.. 

axiJ^noi-a  xie   lo'l   L'ibI   o.^  Ijsojaecfcr;  vcf9i«jiw   (J-'irjoO  iBiefit 

Y3"Jjq9t  B  moil  II«o  &flo.fiq©Isif  ii  o^  scxi0si>isi  ill      .OOOS:^   b&ati  boB 
BY.i^B  9ri   t6t&R     .nod-JlT  ©es  o^-t  LIbI  BAt  o&  cJ-iiew  eelXoqqjs   ,1'iiie/!'^ 
©sIIaq-jA     .aoIiiBQ  sTi^-i/ooxS  xug  eijuoes  nlrl  qleii  od'  mixl  liQiaBvr  aocf-j... 
filjjow  s£l  ojsilJ  xiod-IlT  Jbealvis  fioB  ied"ciJ2!  arid-  b^iB-Bl^QQyiii.  od  ev.. 
srl;t  J-iforiB  aqxid-  afjBjii  aslisqqe   jiscriBerrexlT      . ^xtefflr^olqiiie  itoi/e  iJqeoc 
-afii^asY/  xo  Tc^-to  edi  a&  IIsw  as  aed-Bd-a   ^i-aei&ttlb  -saibisLoal   ,\-i;fatc, 
,noJ'IlT  lol:  heuBai  x^^'^'^'^'^^  ^jbw  a^nsMaeo^C  arid-  moil  no&iBq  A     .o: 
-eo   Qatl  OOOSi  exid-  fiajg  f)©itO0*ils  asw  iJtjBt  Jsao^l:  eaBsIen  elri  x<i^'i®' 
nt  beialiiiei  aeoivisa  Ibs©X  lol  d-lira  alrid-  aiifllncf  eellsqqA      .bati:. 
&aompjbui  bns  finoo  eii&  xd  biaed  bbw  ©bjbo  eriT     .xld-iv/erisrld-  aolioBaz- 
bae  not  111:)   a^nBlIsqos  itenlsss  J&£LS   sellaqqe   aO  iovbI  nl  J&eief)/: 

.lB6qqB  ailiisIXaqqA     .0$Vs--  icI   ,  (s^i;- 
dqsoxe    ,8^-061  iBid-jisaae  lla  ilmbs  lewBiUB  ilaxld  xii:  edTLsXXeqqA 
jeeXXsqqs  ri^Xw  .tnexa^oXqins  lo  ^OBid-floo  y«JB  f>Bil  ^Q^i^  dsrid-  vaeb  xo 


deny  the  pardon  was  received  as  a  result  of  his  efforts;  aver  that 
suoh  services  as  were  rendered  by  him,  were  purely  voluntary;  that 
they  arose  tiiroush  mutual  political  affiliation,  and  that  because 
of  this  bond  existing  between  them,  appellee  so  rendered  the  services 
sued  for. 

The  complaint  avers  liability  on  the  part  of  both  appellants, 
Vve  do  not  find  any  evidence  on  the  part  of  appellee  tending  to  prove 
that  i'^rs.  Tilton  had  anything  to  do  ^vith  the  relationship  of  attorney 
and  client  as  between  appellee  and  her  husband.   It  is  suggested  by 
appellee  that  the  wife  should  be  liable  under  the  family  expense 
section  of  the  statute  (Ch.  6S,  sec.  15).  This  section  has  to  do 
v/ith  expense  of  raising  a  f orally .  Appellee  makes  reference  to  no 
like  situation  in  this  state,  and  we  are  not  prepared  to  hold  that 
attorney  fees  of  a  husband,  incurred  in  a  criminal  proceeding,  shall 
be  considered  as  expenses  of  the  family  ujider  the  above  section. 

The  judgment  herein  is  affirmed  as  to  appellant  John  \i,   Tilton, 
and  reversed  as  to  appellant  Verdelle  Tilton.   Costs  to  be  taxed 
against  John  ',7,  Tilton. 

Judgment  affirmed  as  to  John  '■-.   Tilton. 
Judgment  reversed  as  to  Yordelle  Tilton. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J  ""'  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  AVhereof.  I  hereunto  set  my  liand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  thi.s ^ day  of 

in  the  vear  of  our  Lord  one  tliousand  nine 


hundred  and  thirty- 


Clerh  of  the  Appellate  Court 
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AT  A  T3RIi  OF  Tia  APP3LLAT,]  COURT, 

Begun  and  held  at  Otta^/a,  on  Tuesday,  the  7th  day  of  I'av,  in 
the  jrear  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRIJD  G.  '.'OLFj],  Presidinc^  Justice 
Hon.  BLAIIT3  ITUFFnU^  Justice 
Hon.  FR^UHXH"  R.  DOVH],  Justice 
JUSTUS  L.  JOISTSOIT,  Cleric 
E.  J.  \:SI.T3R,  Sheriff 
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BS   IT  R3i:3IIB3Rn;D,    that   afterv/ards,    to-v/it:    On        "  :,'  ].ji[] 

the   Opinion   of  the  Court  \/as   filed   in  the   Cleric's   Office  of 
said  Court,    in  the  v/ords  and   figures   folloY/ine,    viz: 
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III   TIIE 
APFiCLLATE  COURT  OF  ILLI1T(.IS 
S2)C0ND  DISTRICT 


joim  li.  siM^ism-iAK, 


SAii  GARAFOLO;    JAi:-:; 

THCii.!^  QAIiLAJCLO;    D .    . 

T.   M.    SLLIS,    JR.,    .^.1.  -j-^i;i  L. 
SLLIS,    ills  wife;    ROCK  BIVI^R  LUJ£3SR 
&  'FU'SL  CQliPMH,    a  corporation; 
THClCAiB  SirOLiSR;    3.    F.   LYONS  and 
ETK3L  V/.   LYONS,   ills  wife,    and 
"UNKNOWN  C^VNSHS,"   and  S.    W.   LYONS, 

Appelless. 
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On  Decem.ber  7,  1936  John  H.  Sianeman,  a  heating  and  plumbing 
oontraotor,  filed  his  complaint  to  foreclose  a  I'leohanic's  lion  on 
certain  property  cwned  by  T.  lH.   L'llis,  Jr.  and  Ethel  '.,•.  Lyons. 
These  defendants  ans-vvered  and  the  Rock  River  Fuel  and  Liinibor 
Corapany,  another  defendant,  filed  its  counter-clain  seelcinc  to 
foreclose  its  lien  for  luraber  and  naterial  furnished  by  it.   Tae 
issues  made  by  the  pleadings  v/ero  heard  by  the  chancellor  v/ho  found 
that  neither  the  plaintiff  nor  the  counter-claimant  were  entitled 
to  a  lien  upon  tUo  premises  and  from  a  e.ocree  disnissinG  the  com- 
plaint and  coiiiitorclain  for  v/ant  of  equity,  the  plaintiff  appeals. 
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The  record  discloses  that  the  premises  described  in  the  com- 
plaint and  coimter-claim  are  located  in  South  Beloit,  .'innehago 
County,  Illinois  and  in  193A  v;ere  improved  by  a  street  oar  barn 

approxiciatelj?^  AG  feet  in  width  and  120  feet  in  length  and  used  at 
one  tiii^e  by  the  Beloit  Traction  Company.   On  Ma^'  12,  1934,  the  then 
o'/mers  of  the  propertj?",  T.  11.   Sills,  Jr.  and  Ethel  V/.  Lyons  entered 
into  a  written  lease  with  the  defondarj.ts  Darl  G-aytcn  and  James 
Garafolo,  by  the  proYlsicns  of  which  the  lessors  leased  said  pre- 
mises to  th?  lessees  for  tvvo  years  co.^.rienci.ni5  June  1,  IS'^i,  ./ith  an 
option  to  extend  the  lease  for  a  further  pariod  of  t;vc  years  pro- 
vided the  lessees  had  fully  ooxiplied  with  all  the  provisions  and 
conditions  of  said  lease.  The  lease  provided  that  the  lessees 
should  have  trie  premises  without  paying  rent  therefor  from  June  1, 
1934  to  February  1,  1935,  that  for  the  renaining  four  months  of  the 
first  year,  the  lessees  should  pay  §50,00  per  month  in  advance  and 
for  the  second  year  should  pay  |75.00  per  month.   It  is  recited  in 
the  lease  that  it  v/as  the  intention  of  the  partios  thereto  that  the 
leased  property'-  v/as  to  be  used  by  the  lessees  as  a  tavern  or  for  any 
other  legitimate  busiaacs  piirpose  and  it  was  expressly  provided  that 
the  lessors  were  under  no  obligations  to  make  any  repairs,  altera- 
tions or  improvements  of  any  kind  or  character,  but  that  if  repairs, 
alterations  or  improvements  v/ere  made  that  then  the  lessees  should 
make  the  sane  at  their  own  expense  and  subject  to  the  ap::;roval  of 
the  lessors  and  that  before  any  alterations  or  improvements  v/ere 
undertaken,  the  lessees  should  provide  the  lessors  v/ith  a  cont^ractor's 
waiver  of  lien.   About  the  time  the  lease  v/as  executed,  the  lessors 
furnished  and  paid  for  the  necessary  brick  and  materials  which  were 
used  to  brick  up  the  large  entrance,  fourteen  feet  r/ide  and  nineteen 
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feet  high  and  to  repair  and  partially  reroof  the  buildin,':^,  the 
lessees  paying  the  labor  bills  in  connection  therewith. 

After  the  lease  was  executed,  the  lessees  commenced  their 
alterations  and  repairs  and  improve.nents  and  caused  to  be  installed 
a  new  floor  covering  a  large  portion  of  the  building  and  erected 
several  partitions  and  a  bar,  the  materials  of  which  were  furnished 
by  the  Rock  River  F-ael  and  Lumbor  Company. 

San  Garafclo  is  a  brother  of  Jaraes  Garafolo  and  Thomas  Garafolo 
is  the  father  of  Snm   and  Jamer.  Garafolo.  The  f^laintiff,  John  TI. 
Zimmerman  has  been  engaged  in  the  heating,  plumbing  and  sheet  metal 
business  in  Beloit,  Wisconsin,  since  1902.  He  testified  that  he 
was  acquainted  vvith  Sam  and  Thomas  Garafolo  and  in  May  193A-  entered 
into  an  oreJ.  contract  with  Sam  by  the  terms  of  which  ho  was  to 
furnish  and  install,  together  with  the  necessary  fixtures  and  labor, 
the  urinals,  lavatories,  bar  fixtures  and  necessary  plumbing  at  the 
regular  and  custom.ary  prices,  which  Garafolo  might  require  to  be 
installed  in  th6  tavern,  and  that  Se-jdi  Garafolo  agreed  to  pay  him  at 
the  rate  of  f50.00  a  month  therefor.   That  he  began  his  work  on 
May  18,  1934,  and  during  the  course  of  his  work,  he  furnished  and 
installed  certain  plumbing  fixtures  and  connected  them  with  soil 
pipe  on  drains,  made  the  nocessory  bar  connections  and  lined  bar 
Boxes.  His  bill  of  particulars  and  the  evidence  shows  that  this 
v/as  done  between  May  IS,  1934  and  Jime  13,  1934.   On  June  17,  1934, 
the  tavern  oponed  for  business. 

On  July  5,  1934,  appellant  v/as  re'iuested  by  Garafolo  to  install 
a  vent  in  one  of  the  closets  and  on  July  23,  1934,  he  o  nstructed  a 
now  well  and  moved  certain  fixtures.   On  Au'-ust  23,  1934,  he  repaired 
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a  leak  in  a  closet  tank  and  on  August  25,  193^  repaired  and  set  an 
oil  heater.  The  evidence  further  discloses  that  on  or  about  August 
29,  1940,  the  plaintiff,  at  the  request  of  Sa;n  Garafolo  installed 
two  used  Round  'Oak.   furnaces  which  the  lessors  had  at  another  location 
and  which  they  permitted  Sam  G-arafolo  to  have  he.uled  to  the  tavern. 
On  Septeribor  10,  193A-,  he  furnished  the  material  and  covered  the  back 
b€ir.  On  October  IS,  1934  ho  moved  a  sink  from  one  location  to  another. 
On  November  2,  1934  he  .moved  aertain  fixtures  and  furnished  laatsrial 
therefor  to  the  aruount  of  ;:^22.25  and  did  work  in  connection  therev/ith 
amounting  to  :ii'31.50.  On  Noveraber  5,  1934  he  cleajiod  the  closet  for 
which  ho  nade  e  charge  of  ;!jl.50.   On  Nov  ember  20,  1934,  a  water  tank 
was  installed  and  on  November  27,  a  r?.nge  boiler  for  heating  v-ater 
was  hooked  up  to  one  of  the  furnaces.   On  Deceinoer  7,  1934,  the  bar 
v/ao  KGved  to  another  part  of  the  buildinc  v'hich  necessitated  a  change 
in  the  plurabing.   On  Decerab-^r  23,  1934  the  chlmiey  v/as  repaired  and 
a  tank  connected  with  a  stove.   On  December  27,  1937  some  little 
v/ork  was  done  on  a  table  used  in  connection  with  the  bar  and  a  sink 
was  moved. 

As  stated,  the  Sock  "iver  Lumber  and  Fuel  Company  furnished 
the  flooring  that  was  used,   to  cover  the  pit  of  the  car  barn  and  the 
Iviniber  that  went  into  the  construction  of  partitions,  bar  and  the 
remodeling  of  the  inside  of  the  building  and  its  claim  for  a  lien 
was  filed  on  April  11,  1935,  and  its  counterclaim,  was  filed  on 
January  15,  1937.  The  evidence  disclosed  that  only  two  boards  v/ere 
delivered  by  it  to  the  premises  vvithin  two  year's  previous  to  January 
15,  1937,  and  th^t  these  boards  were  used  by  the  leasees  to  repair 
a  broken  table  and  were  wholly  \mconnected  with  the  Duildin^;.  The 
Chancellor  correctly  held  that  the  Lumber  .-md  Fuel  Company  was  not 
entitled  to  a  lien  and  the  correctness  of  the  decree  in  dismissing  its 
counterclaim  is  not  challenged  in  this  court. 
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The  Chancellor  hold  that  tho  contract  between  the  lesEoos 
acting  throufrh  Sam  Carafolo  and  the  plaintifl'  was  fully  completed 
prior  to  Deoeriiber  7,  193A-,  and  that  the  material  vvhich  tho  plaintiff 
furuiched  thereafter  and  the  labor  v\;hich  he  thereafter  parforrtied  and 
within  the  t'..'o  years  irtiraediately  preceedlng  the  filing  of  th3  com- 
plaint were  not  lienabl.?,  had  nothing  to  do  with  the  original  heat- 
ing or  pluin.binf;  ccntraots,  did  not  ooine  under  the  head  of  extra  or 
additional  work  and  therefore  appellant  was  not  entitled  to  a  lien 
upon  the  premises  of  the  lessors.  This  holding  is  sustained  by  the 
evidence.  Both  the  pluiabing  and  heating  contracts  were  coinpleted 
more  than  tivo  years  before  tJie  instant  oonplain.t  was  filed.   So  far 
as  th'-:  plucibin-;-;  wo]^k  vcas  concerned  it  was  cocipletod  and  the  tavern 
had  been  open  for  businoss  almost  siz  months  prior  to  Doceraber  7, 
193A.   It  is  true  that  thereafter  he  did  some  repair  work,  changed 
the  location  of  some  of  the  fixtures,  coimectod  tho  sink,  repaired 
some  leaks  and  finally  on  February  20,  1936,  he  furnished  25  pounds 
of  fireline  cUid  relined  the  j^tmace  for  Vi?hich  he  cbBrged  for  labor 
and  material  :v9.C>5.  The  evidence  of  5.ppellant  is  th:*t  .311  the 
plumbing  -work  was  dor.a  in  Maj   or  June,  1934,  and  the  tavern  had  been 
in  operation  since  June  17th  of  that  year.  Also  according-  to  his 
to3tim.cn7,  the  "ivork  in  coanaotion  v/ith  the  heating  contract,  was 
coMpleted  on  Ncvembor  1,  193A.  rarth:rnore  in  his  clain  for  a  lien 
which  appellant  filed  on  Febrviary  9,  1935,  he  referred  to  his  contract 
v.ith  Sam  Garafolo  as  one  by  which  he  was  to  furnish  work,  labor  and 
materials  in  repairing  and  inst-.illing  pl-oiabins  and  that  hia  contract 
was  completed  on  December  24,  1934.   The  work  which  he  did  on 
December  24,  1934  waii  to  set  up  an  oil-burning  kitchen  cook  stove 
which  the  evidence  discloses  was  purchased  by  Sam  Garafolo  from  Fred 
Witte.  Appellant  set  up  an  outside  oil  tank  and  make  the  necessary 
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ooniiections  therewith  and  funiished  some  ten  joints  of  eight-inch 
smoke  pipe  leading  to  the  chimney  to  carry  off  the  f lines.  In  cur 
opinion,  this  worl-c  had  no  connection  with  the  plu£iblng  contract 
upon  which  h.-j  relies  and  the  rindinas  and  decree  of  the  Chancellor 
is  sustained  by  the  evidence  and  aiist  'be  affiniad. 

The  lien  here  sought  to  be  enforced  is  not  "oaoed  on  the  claim 
that  the  owners  engaged  upi^ollant  to  do  eaiy  work  for  thea,  but  that 
they,  as  owners,  loriowingly  perraitted  work  to  be  done  by  one  employed 
"by  those  to  vdicn  they  had  leased  their  pre:.i3eii  £ind  the  theory 
underlying  the  cases  holding  an  osrner  liable  for  v;ork  done  pursuant 
to  the  oraor  of  a  lessee  is  that  it  v/ould  be  unjust  to  periiit  the 
o^vuor  to  lcnov;rinsiy  obtain  additions  and  iniproveiientn  to  his  real 
estate  and  not  be  liable  for  the  saiie  as  it  v/ould  be  an  unjust  en- 
ricliiient.  Ovmevs   of  property  have  the  right  tc  protect  the/iselves 
by  providing  that  those  Vvlio  furnish  laaterial  and  perforn  labor  may 
v/aive  their  lien  and  lock  solely  to  the  person  who  eraploys  them. 
This  is  what  was  dene  in  the  Instant  case.  Sujji  Gartifolo  testified 
that  vihan  he   employed  appellant  in  May  1934-  to  do  the  pluiiibins* 
he  told  him  that  he  had  the  premises  leased  for  two  years  and  that 
he  then  handed  him  the  lease  to  read.   This  is  not  denied  by  appell- 
ant cither  in  his  pleadings  or  by  iiis  testimony  and  having  Icnowledge 
of  this  condition  appellant  csj.not  no'V  insist  that  he  has  an  enforci- 
ble  lien. 

The  motion  of  appellees  to  tax  the  costs  of  the  additional 
record  and  abstract  to  appellant  is  allcvred  and  the  decree  of  the 
;Jircait  C-urt  of  V.innebago  County  is  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS,  1 

SECOND  DISTRICT         J     '  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  aud 

for  said  Secoad  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this__ day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerh  of  the  Appellate  Court 


/-rc?'^ 


AT  A  THira:  0¥  Tia  APPXLLAT.]  COURT, 

Begun  and  lield  at  Otta'/a,  on  Tuesda:/,  the  7th  daj'"  of  I;ay,  in 
the  jrear  of  our  Lord  one  thousand  nine  hundred  and  forty, 
v/ithin  and  for   the  Second  District   of  the  State   of  Illinois: 

Present   --   The  Hon.    FR:]D  G.   '.'OL?:^;,    Presiding  Justice 
lion.    BLAIiT3  TTQF7iAiI^,    Justice 
Hon.    PR^^uirXir  H.    DOV:t,    Justice 

JUSTUS  L.    JOI^TSon,    Cleric  ,  . 

S.    J.    \^.T3R,    Sheriff       i>  U  O    ±»rl»     DUO 


B3  IT  R:Z!:3IIB]I;R7.D,    that   afterv/ards,    to-wit:    On     S£P  1  9  ]94Q 
the   Opinion   of  the   Court  v/as   filed   in  the   Clerlz's   Office   of 
said  Court,    in  the  v/ords   and   figu.res   follov/ing,    viz: 
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GEN.  NO.    9539 


AG^lvIDA  NO.    26 


IN  THE 

.ippellate  coup.t  of  illinois 
seclnd  district 


May  Term,  A.  D.  19>!kO 


PEOPLE  OF  THE  STATE  CF  ;2^LLM\  IS 
FOR  THE  USE  OF  WiHTSR  ^'.  BO  '.RGSR 


/ 


vs. 


JACK  J'lAHTIN,    CHARI/!iS  Y.iLLETTl, 
MILDRED  VAIXIilTTE./V/ILLIAia  V.   HOPF 
AND  R.    C.    DAY,      / 

Appellants 


'APPE^LL  FRti:  THE   ! 
CIRCUIT  COURT  OF 
DU  PAGE  COUNTY. 


DOVE,  J. 

This  is  a  suit  brought  by  The  People  of  the  State  of  Illincis 
for  the  use  of  Yfelter  E.  Boerger  upon  the  official  bond  of  Jack 
Martin,  a  constable.   This  bond  v/as  executed  by  Martin  as  principal 
and  by  Charles  Vallette,  Ilildred  Vallette  and  Williara  7.  Hopf,  as 
sureties.  The  complaint  consists  of  four  counts  and  the  first  count 
charges  that  Martin,  as  constable,  on  July  3,  1939  by  virtue  of  an 
execution  issued  by  W.  H.  Johnson,  a  justice  of  the  peace,  upon  a 
judgment  rendered  by  said  justice  in  favor  of  Day  and  against 
Walter  E.  Boerger,  seized  an  automobile  of  Boerger  upon  which  the 
Northern  Illincis  Finance  Company  had  a  chattel  mortgage;  that 
Boerger,  on  July  6,  1939  filed  with  the  justice  of  the  peace,  a 
schedule  of  his  personal  property,  that  I.Iartin  refused  to  have  the 
said  scheduled  property  appraised  and  refused  to  return  to  Boerger 
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his  automobile,  resulting  in  Boerger  being  compelled  to  expend 
$200.00  for  transportation  while  he  v/as  deprived  of  the  use  of 
his  automobile.  The  seco  id  covmt  charged  that  Martin,  the  con- 
stable, and  Day,  the  jud^ynent  creditor,  conspired  to  wrongfully 
deprive  Boerger  of  his  property  and  in  furtherance  of  said  con- 
spiracy, Day  caused  an  execution  to  be  issued  upon  his  judgment 
well  knov/ing  that  Boerger  had  no  property  subject  to  execution; 
that  Martin  received  the  executicn  at  10  o'clock  A.;I.  July  3,  1939, 
but  withheld  service  thereof  until  10  o'clock  ?.:i,  of  that  day 
in  order  to  prevent  Buerger  from  filing  a  schedule;  that  Martin 
refused  to  give  Boerger  a  debtor's  schedule  blank;  that  Martin 
seized  valuable  documents  belonging  to  Boerger  and  that  on  July 
5,  1939,  Martin  illegally  delivered  Boerger' s  car  to  certain 
unknown  persons.  The  third  count  charged  that  the  automobile 
which  Msirtin  seized  by  virtue  of  the  execution  issued  by  the 
justice  of  the  peace  upon  the  Day  judgment  -vvas  exejipt  from  levy 
and  solflCand  that  Martin  knew  that  it  was  but  illegally  seized 
it  and  surrendered  it  to  others  without  having  any  authority  to  do 
so.  The  fourth  count  was  substantially  the  same  as  the  third  coiint. 
Attached  to  the  complaint  was  a  copy  of  the  official  bond  of 
Martin  and  in  addition  to  I.lartin  and  his  sureties  who  executed  said 
bond  R.  C.  Day,  the  jud^gment  creditor,  was  joined  asa  party  defend- 
ant, /ill  of  the  defendants  answered  admitting  that  Martin  was 
constable  and  that  he,  as  principal  emd  the  other  defendants, 
except  Day,  executed  the  bond  as  alleged.  Their  answer  also  ad- 
mitted that  Martin  seized  the  Boerger  automobile  under  the  Day 

execution  and  that  it  was,  at  that  time,  encurabered  by  a  chattel 

Finance 
mortgage  executed  by  Boerger  to  the  Northern  Illinois  'ElUBjajlLJBJtM. 

Corporation.  Their  answer  fvirther  alleged  that  ::artln  surrendered 
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the  control  and  povssessi.n  of  said  autonoblle,  after  he  had 
seized  it  upon  said  execution,  to  the  liorthern  Illinois  Finance 
Corporation  after  lawful  deraand  therefor  had  been  made  upon 
Ivlartin  by  said  Finance  Corporation.   Their  answer  then  denied 
practically  all  of  the  other  allegations  of  the  complaint.   After 
the  issues  were  made  up  the  cause  was  heard  by  the  court  without 
a  jury,  resulting  in  a  judgraont  in  favor  of  the  plaintiff  for  the 
use  of  vValter  S.  Boerger  and  against  all  of  the  defendants,  in- 
cluding Day,  in  debt  for  §2,000.00  and  for  damages  amounting  to 
1210.00,  said  judgment  provided  that  upon  the  payment  of  said 
damages  with  interest  and  costs  that  then  said  debt  should  be 
discharged.   It  is  from  this  judg-ment  that  all  the  defendants  have 
appealed. 

Sec.  2,  Par.  14  of  Chap,  52  111,  Rev.   Stat.  1939  provides, 
among  other  things,  that  whenever  any  debtor  against  whom  an  execu- 
tion has  been  issued,  desires  to  avail  himself  of  the  benefits  of 
the  act  to  exempt  certain  personal  property  from  sale  on  execution, 
that,  he  shall,  within  ten  days  after  the  copy  of  the  executi  n  is 
served  upon  him,  make  a  schedule  of  all  of  his  personal  property 
and  deliver  the  same  to  the  officer  having  the  execution  writ,  or 
file  the  same  with  the  justice  where  the  writ  is  issued  and  there- 
upon the  justice,  from  whose  court  the  execution  issued,  shall 
summon  three  householders  to  appraise  the  property  of  the  debtor. 

In  the  instant  case,  the  evidence  discloses  that  on  July  3, 
1939,  William  H.  Johnson,  a  justice  of  the  peace,  rendered  a 
judgraent  in  favor  of  R.  C.  Day  and  against  './alter  E.  Boerger,  for 
$97.52,  that  an  affidavit  for  an  immediate  execution  was  filed  and 
an  execution  was  issued  that  day  and  delivered  to  Jack  Martin,  a 
constable,  to  serve.   Martin  served  the  execution  between  nine  and 
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ten  o'clock  tiiat  evening  at  the  home  of  Boerger  and  at  the  time 
it  v/as  served,  Boerger  informed  the  constable  that  he  did  not 
have  property  amounting  in  value  to  J^^OO.OO  and  that  there  was  a 
mortgage  upon  his  automobile  to  the  Illin  is  Finance  Company  to 
secure  the  payment  to  .'176.00  and  that  he  claimed  his  automobile 
was  exempt  fr:m  being  levied  upon.  The  constable  told  him  he  was 
going  to  levy  upon  it  and  requested  the  Ixeys  to  the  car.   Boerger 
refused  to  give  hin  the  keys  and  Martin  procured  a  tow  truck  and 
hauled  the  car  to  Holstein's  garage.   The  next  day,  Martin  took 
the  car  to  a  parking  lot  used  in  connection  with  the  garage  of 
R.  G.  Day,  the  judgment  creditor,  and  placed  it  there  in  the 
custody  of  R,  IP.    Day,  a  son  of  II.    C.  Daj.      On  July  6,  1939 >  Boerger 
filed  a  debtor's  schedule  with  Johnson,  the  justice  of  the  peace, 
and  Martin  was  advised  of  that  fact  by  Johnson. 

Thereafter,  the  Finance  Company  foreclosed  its  mortgage, 
posted  a  sales  notice  on  the  car,  and  under  the  provisions  of  the 
mortgage,  a  sale  was  had  on  either  July  17,  1939  or  July  27,  1939 
and  Royal  F.  Day  purchased  the  car  at  the  sale.   Subsequently, 
Martin  returned  the  execution  in  no  part  satisfied. 

Counsel  for  aopellee  insist  that  the  car  levied  upon  vras 
exempt  from  levy  and  that  in  seizing  appellee's  automobilo, 
Martin's  official  bond  v/as  breached.  Ive  do  not  thinlc  so.   The 
evidence  discloses  that  R.  D.  Day  on  July  3,  1939,  secured  a 
valid  judgment  against  the  beneficial  plaintiff,  Boerger,  for 
$97.52  and  that  a  valid  execution  vras  issued  upon  that  judgment. 
This  execution  was  delivered  to  Martin  to  execute.   He  did  so  by 
servigg  it  upon  the  execution  debtor,  giving  him  notice  to  file 
a  schedule  and  by  seizing  his  automobile.  This  automobile,  accord- 
ing to  Boerger' s  testimony,  was  purchased  by  him  on  April  1,  1938 
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for  v76l.00  and  on  July  3,  1939  iiad  a  mortgage  upon  it  to  secure 
the  payment  of  i'176.00. 

Upon  Boerger  filing  his  schedule  with  Johnson,  the  justice 
of  the  peace  on  July  6,  1939,  it  became  his,  Johnson's  duty  under 
the  statute,  to  summon  three  householders  to  appraise  the  property 
of  the  debtor  v;ithout  delay.   It  was  not  tho  duty  of  the  constable, 
Martin,  to  do  this  nor  v;as  it  a  breach  of  the  constable's  bond  for 
Martin,  the  ccnstable,  to  levy  this  execution  upon  this  automobi^-e 
before  the  expiration  of  the  ten  day  period  within  v;hlch  the  debtor 
had  a  right,  under  the  statute  to  schedule.   In  Lenzi  vs.  Zimraer, 
210  111,  App.  260,  it  was  held  that  a  sheriff  may  levy  upon  per- 
sonal property  immediately  upon  demand  and  is  not  required  to  wait 
imtil  the  expiration  of  ten  days  after  the  debtor  is  notified  of 
the  execution.   See  also  Weskalnies  vs.  iiesterman,  288   111.  199  and 
Ghrenka  vs.  Meyerling,  285  111.  App.  594. 

The  fact  that  this  automobile  was  subject  to  a  prior  lien  to 
a  Finance  Company  did  not  exempt  it  from  execution  nor  "vvas  the 
Finance  Company,  which  held  this  prior  lien,  precluded  from  fore- 
closing its  mortgage  simply  because  an  execution  hqd  been  levied 
thereon.  Under  the  provisions  of  the  note  and  mortgage  which  the 
Finance  Company  held,  Boerger  was  in  default.  The  Finance  Company 
had  a  right  to  and  did  foreclose  its  lien  and  in  accordance  with 
the  provisions  of  the  mortgage  and  the  statute  it  caused  this 
automobile  to  be  sold.  None  of  the  defendants  in  this  proceeding 
are  liable  for  the  acts  of  the  Finance  Company. 

The  only  charge  against  Day  was  contained  in  the  second  counfi 
of  the  complaint  which  alleged  that  Martin  and  Day  conspired  to 
unlawfully  deprive  Boerger  of  his  automobile.   This  charge  is  not 
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sustained  by  the  evidence.  This  is  not  an  action  for  damages 
brought  by  Boerger  against  Day  but  is  an  action  brought  in  the 
name  of  the  People  for  the  use  of  '..alter  ;a.  Boerger  and  against 
Martin  and  his  sureties  upon  his  official  constable's  bond. 

It  has  been  held  that  to  establish  a  cause  of  action  against 
an  execution  creditor  for  wrongfully  taking  the  property  of  the 
execution  debtor  in  violation  of  the  exemption  laws,  by  the  con- 
stable to  whom  the  execution  was  delivered,  the  evidence  must 
disclose  that  the  execution  creditor  advised,  director  or  encouraged 
the  abuse  of  process  complained  of  or  knowing  of  its  abuse,  and 
for  his  ov/n  benefit,  ratified  it.   Besserman  vs.  Votupal,  292 
111.  App.  355.   If  Martin,  the  constable,  was  guilty  of  any  wrong- 
ful acts  the  fact  that  Day  caused  the  execution  to  issue  and  be 
delivered  to  Martin  does  not  establish  a  liability  against  Day. 
Besserman  vs.  Votupal,  Supra. 

In  our  opinion,  the  allegations  of  the  complaint  are  not 
supported  by  the  evidence  and  the  judgment  rendered  against 
appellants  cannot  be  sustained.   The  judgment  of  the  Circuit  Court 
of  Du  Page  County  v/ill  therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

f-SS. 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  tlie  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  AVhercof,  I  hereunto  set  my  hand  and  aflBx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerh  of  the  Appellate  Court 


7  6   SC. 


AT  A  TSrai  OF  Tin  APP3LLAT,]  COU^iT, 

Begun  and  held  at  Otta'/a,  on  Tuesday,  the  7th  daj''  of  Hay,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present   --   The  Hon.    FR2D  G.   '.'OLFT.,    Presiding  Justice 
Hon.    BLAIiT3  TTUFFriJ^    Justice 
Hon.    FRiliHX.rF  R.    DOVj],    Justice 
JUSTUS   L.    JOIIHSOH,    Clerk 
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B3  IT  RE!:3IIB3R3D,  that  afterv/ards,  to-wit:  On  $fPl9  1940 
the  Opinion  of  the  Court  v;as  filed  in  the  Cler!;'s  Office  of 
said  Court,    in  the  v/ords   and   figures   follov/ing,    viz: 
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"E:  STHAJG   .rroE 
,Kvac  .F/!T.i.,7i/iin  .nor. 

.    .J  CUT2DT. 


Gen.  No.   9565 


Agenda  llo.    29 


IN  THE 
APPELLATE  COURT   OF   ILLINOIS 
SECOND     DISTRICT 


RIMTDUS  DEI/JlY,  Admlnlstinfttor 
the  Estate  of  Harold  D/i.lay, 
deceased, 


May  Term,   A.   D..  l^-^ 

/^  ) 

/Appe;ilee.  ' 

Robert  Brew  and  iohn  C.  Brew, 

Appellants 


Appe^'  fron  th|  Circuit 
Covocfof  Henry 'iSo-anty 


DOVE,  J. 

This  is  an  action  brought  by  t  he  Administrator  of  the  Estate 
of  Harold  Dellay  against  Robert  Brew  and  John  C.  Brew  to  recover 
damages  for  the  alleged  wongful  death  of  Harold  DeMay.  From  a 
judgment  for  $5000.00  in  favor  of  the  plaintiff  and  against  both 
of  the  defendants,  the  record  is  brought  to  this  court  for  review. 

The  complaint  consisted  of  two  coimts.  The  first  count  charged, 
among  other  things,  that  the  automobile  which  struck  plaintiff's 
intestate  belonged  to  John  0.  Brew,  the  father  of  Robert  Brew  and 
that  Robert  was  driving  it  v/ith  the  knowledge  and  consent  of  his 
father.  The  second  count  charged,  in  addition,  that  at  the  time 
of  the  collision,  Robert  Brew  was  operating  the  car  as  agent  of 
John  C.  Brew  and  as  such  agent  was  delivering  groceries  from  Galva 
to  the  Midland  Country  Club  for  his  father  and  in  the  performance 
of  his  duties  as  agent,  coramitted  the  wrongful  act  charged.   In 
addition  to  the  general  charge  of  negligence,  the  complaint  alleged 
that  the  automobile  was  being  driven  by  Robert  Brew  at  an  unreason- 
able and  improper  rate  of  speed  and  not  on  the  right  half  of  the 
highway  and  that  the  driver  failed  to  keep  a  proper  lookout  and 
drove  with  a  wilful  and  wanton  disregard  for  the  safety  of  persons 
on  the  highway.  The  answer  of  the  defendants  admitted  the  time 
and  place  of  the  accident,  that  plaintiff's  intestate  died  as  a 
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result  of  the  injuries  he  received  in  the  collision  and  that  the 
automohile  driven  by  Robert  was  ovmed  by  his  father,  John  C.  Brew. 
All  other  allegations  of  the  complaint  were  denied,  A  guardian  ad 
litem  was  appointed  for  Robert  and  he  filed  a  separate  answer  calling 
for  stricfc  proof  and  denying  all  charges  of  negligence.  At  the  close 
of  the  plaintiff's  evidence,  the  charges  of  wilful  and  wanton  mis- 
conduct were  withdrawn  from  the  consideration  of  the  jury. 

The  evidence  discloses  that  about  two-thirty  o'clock  on  the 
afternoon  of  July  5,  1939,  Robert  Brew,  a  young  man  of  eighteen  years 
of  age,  was  driving  his  father's  car  north  on  Mdland  Coimtry  Club 
Road  intending  to  go  to  the  Midljmd  Country  Clufe.  This  road  is  a 
ten  foot  concrete  slab  of  pavement  with  level  shoulders  of  gravel 
and  dirt  on  each  side  of  the  concrete  nine  feet  in  width.  The  Ilidland 
Road  runs  north  from  Route  34-  two  and  one-half  miles  to  the  Iviidland 
Country  Club,  After  leaving  Route  34,  it  is  level  for  a  little  more 
than  three-quarters  of  a  mile,  at  vA.ich  point  t  .ere  is  a  dip  of  eight 
or  ten  feet,  then  the  road  goes  up  over  a  knoll,  then  a  more  prono\inced 
dip  and  over  another  knoll,  then  another  dip  and  over  another  knoll 
and  then  continues  straight  north,  A  storm  was  approaching  on  the 
afternooh  in  question  and  it  was  cloudy  and  dark.  There  was  a  strong 
wind  blowing,  and  dust  was  in  the  air.  The  pavement  and  shoulders 
were  dry,  Robert  Brew  was  alone  in  the  car  and  after  he  had  proceeded 
about  three  quarters  of  a  mile  north  on  the  },!idland  Road,  his  car  came 
into  collisionwith  a  motorcycle  being  driver;  along  this  Midland  Road 
in  a  southerly  direction  by  Harold  DeMay,  a  young  man  twenty-five  years 
of  age.  Dei.Iay  was  thrown  from  his  motorcycle  rendering  him  unconscious, 
and  as  a  result  of  t,ie  collision  sustained  injuries  from  which  he  died 
shortly  thereafter  without  regaining  consciousness.  As  the  judgment 
must  be  reversed  for  errors  committed  upon  the  trial  of  the  cause,  it 
will  not  be  necessary  to  further  review  the  evidence. 

By  the  express  provisions  of  t:.e  statute.  Sec.  2,  Chap,  51,  IHo 
Rev.  Stat,  1939,  Robert  Brew  and  John  C.  Brew,  the  defendants,  were 
incompetent  witnesses  and  the  trial  court  properly  so  held.  Forbes 
V.  Snyder,  94  111.  374.  Nordraan  v.  Carlson,  291  111.  App,  43S; 
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Ogden  V.  Keck,  253  111.  App.  444.  ¥xs,   Lena  Brev/,  the  v;lfe  of  the 
defendant,  John  C.  Brew,  was  also  an  Incompetent  witness.  Hughes 
V,  Nedendorp,  294  HI.  App.  424:  In  re  Estate  of  Teehan,  28?  111. 
App.  58. 

Whether  the  plaintiff's  intestate  v/as  in  the  exercise  of  due 
care  and  caution  at  and  prior  to  the  tine  of  the  collision  and 
whether  Robert  Drew  v/as  guilty  of  the  negligence  charged,  and  whether 
that  negligence  was  the  proximate  cause  of  the  death  of  Harold  DeLlay 
and  whether  John  G,  Brew  v/as  liable  because  the  relationship  of 
master  and  servant  existed  between  him  and  his  son  Robert  were  issues 
presented  by  the  pleadings.   There  was  no  cocipetent  occurrence  wit- 
ness and  therefore  evidence  of  the  general  habits  of  the  deceased  as 
to  care  and  caution  in  driving  and  handling  his  motorcycle  v/as  ad- 
missible. Nordman  v.  Carlson,  Supra.  The  testimony  of  tlie  several 
witnesses  as  to  statements  roade  by  Robert  as  to  the  rate  of  speed  he 
was  traveling  and  the  portion  of  the  road  he  was  traveling  upon  at 
the  time  of  the  collision  and  his  further  statements  that  it  was 
dark  and  he  did  not  see  any  one  coming  and  did  not  know  tiiat  he  had 
had  an  accident  until  sliortly  after  he  struck  something,  were  all 
admissions  against  his  interest  and  tended,  v/hen  taken  in  connection 
with  the  other  evidence  found  in  the  record,  to  prove  plaintiff's 
allegations  of  negligence. 

Counsel  for  appellee  offered  and  the  court  admitted  in  evidence 
over  the  objections  of  appellants  a  diagram  or  plat  identified  as 
plaintiff's  exhibit  one.  The  evidence  disclosed  t:iat  this  diagram 
or  plat  was  prepared  by  Julian  P.  Y/ilamoski,  an  attorney  not  con- 
nected with  this  litigation,  at  the  court  house  during  the  trial 
of  this  case.  Llr.  Vifilanoski  testified  that  shortly  after  the  accident, 
he  went  with  George  Helson,  a  police  officer  of  ICewanee,  to  the 
hospital  where  Harold  Dellay  had  been  taken  and  there  talked  to 
Robert  Brew.  Later  he  went  to  the  scene  of  the  accident  and  upon 
arriving  there,  he  met  H.  F.  Reed,  a  police  officer  of  Galva,  He 
testified  that  he  observed  some  oil  and  glass  to  the  west  of  the 
center  line  of  the  pavement,  also  a  burnt  rubber  nark  made  by  a  tire 
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of  an  automobile  on  the  pavement  and  some  notches  or  gouges  in  the 
pavement;  that  he  also  observed  some  blood  and  flesh  on  the  shoulder 
west  of  the  v/est  edge  of  the  pavement  and  south  of  the  oil  and  glass 
which  he  had  testified  about.  He  also  testified  that  he  observed  a 
mat,  a  saddle  bag,  a  shoe  and  a  portion  of  a  saddle  bag  and  a  motor- 
cycle, all  lyingwest  of  the  west  edge  of  the  pavement  and  that  he  saw 
the  Brew  automobile  east  of  the  east  edge  of  the  pavement  quite  a  dis- 
tance north  of  where  he  observed  the  oil  and  glass  on  the  pavement. 
He  further  testified  that  officers  Nelson  and  Reed  stepped  off  the 
length  of  the  skid  mark  and  distances  between  the  various  objects 
about  which  he  testified  while  he  was  there  and  that  he  made  a  note 
of  these  distances  as  given  him  by  the  officers  aad  made  a  dieigram 
while  there  at  the  scene  of  the  accident.  V/hile  the  trial  was  in 
progress  it  was  from  these  notes  and  memoranda  that  he  xaade  the 
diagram  or  plat  which  was  admitted  in  evidence  upon  the  hearing. 
He  further  testified  that  after  inaking  this  exhibit,  he  tore  up  and 
threw  away  his  original  notes,  memoranda  and  diagram  and  the  reason 
he  gave  for  making  the  new  diagram  was  that  the  original  one  was 
not  drawn  to  scale,  whereas,  one  inch  on  the  exhibit  is  equivalent 
to  twenty  feet. 

Thfea exhibit  locates,  by  crosses,  the  several  places  on  the  pave- 
ment and  shoulders  where  the  oil  and  glass,  blood  and  flesh,  motor- 
ayole,  mat/^,  saddle  bag,  shoe,  part  of  the  saddle  bag,  and  car  were 
found.  It  indicates  the  names  of  the  several  articles  and  locates 
the  skid  mark  by  a  heavy  black  line  and  the  location  and  length  of 
the  notches  or  gouges  in  the  pavement  by  a  broken  line.  It  gives 
the  distance  of  these  v  arious  marks  and  indicates  the  distance  be- 
tween the  various  articles  and  objects  about  which  he  testified. 
On  the  east  side  of  the  mark  designating  the  east  edge  of  the  pave- 
ment there  appears  this  legend,  "gravel  and  earth  sho\ilder  9'  " 
and  this  is  followed  by  some  lines  and  irregular  markes.  No  shoulder 
is  shown  on  the  v/est  side  of  the  pavement.  The  evidence  was  con- 
flicting as  to  where  the  skid  mark  and  notches  began  ^\lth  reference 
to  the  oil  and  glass  found  on  the  pavement  as  well  as  the  distance 
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they  continued.  The  evidonce  was  also  conflicting  as  to  the  location 
of  the  oil  and  glass  and  of  sorae  of  the  other  objects  indicated. 
This  diagram  also  called  especial  attention  to  the  skid  mark,  it 
being  indicated  hy   a  particularly  heavy  line.  The  evidence  is  that 
within  a  very  few  minutes  after  the  collision  a  heavy  rain  fell  and 
more  than  one  hour  had  elapsed  after  the  collision  before  Llr. 
V/ilamoski  and  officers  Nelson  and  Reed  got  to  the  scene  of  the 
accident,  and  when  they  arrived  there,  several  cars  were  there  and 
others  were  moving  in  both  directions  and  Nelson  took  charge  and 
kept  the  traffic  moving  so  there  would  be  no  cnngestion.  The  memor- 
anda or  riiarks  concerning  j-aatters  about  which  the  evidence  v^as  con- 
flicting should  have  been  eliminated  from  this  exhibit  and  appelle-nts 
objection  thereto,  as  offered,  should  have  been  sustained  as  this 
exhibit  contained  matter  which,  in  our  opinion,  v;as  not  proper.  Oral 
evidence  of  witnesses  cannot  be  incorporated  into  a  diagram  and 
thereby  reach  the  jury  room.   Justen  v.  Schaaf,  175  111.  45:  Sinser 
V.  Sanitary  District,  175  111.  App.  9:   Burns  v.  Salyers,  270  111.  App, 
46.  It  was  also  error  for  the  court  to  orally  instruct  the  jury  as  to 
this  exhibit.  Sec.  67  Civil  Practice  Act. 

The  Court  gave  the  jury  the  following  instruction: 

"The  court  instructs  the  j\u"y  that  the  defendant, 
John  C.  Brew  by  his  pleadings  in  this  case  under 
the  law  admits  that  he  was  the  owner  of  the  auto- 
mobile in  question,  and  that  the  defendant  Robert 
Brew  was  operating  said  automobile  at  the  time  of 
the  accident,  and  the  law  presumes  from  such  admission 
of  ownersMp  aiid  operation  of  the  car  that  the  defendant 
Robert  Brew  was  the  agent  or  servant  of  the  defendant, 
John  G.  Brew:   acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  accident,  and  the  jury  are 
fTirther  instructed  that  this  presumption  will  prevail 
unless  it  is  overcojie  by  all  the  facts  and  cir- 
cumstances shown  by  the  evidence  in  this  case,  and 
if  the  jury  finds  from  a  preponderance  of  the  evidence 
in  the  case  that  at  the  time  of  the  accident  in  question 
the  defendant  Robert  Brew  whs  the  agent  or  servant  of 
the  defendant  John  C.  Brew  and  acting  within  the  scope 
of  his  employment  and  if  the  jury  f^Jrther  finds  from 
the  evidence  in  this  case  that  at  the  time  of  the 
accident  the  defendant  Robert  Brew  was  guilty  of 
negligence  and  that  the  plaintiff's  intestate  Harold 
Del.Iay  was  in  tho  exercise  of  due  care  for  his  own 
safety  at  the  time  of  the  accident  as  explained  in  these 
instructions,  then  and  in  such  case  you  should  find  the 
defendants  Robert  Brew  and  John  C.  Brew  guilty." 

This  instruction  is  objected  to  because  it  does  not  limit  the 
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negligence  to  that  charged  in  the  complaint,  b\it  authorizes  a 

recovery  for  any  negligence  of  the  defendant  Robert  Brev/,  This 

instruction  directs  a  verdict  and  should  have  limited  the  jury  to 

the  negligence  or  -wrongful  conduct  charged  against  the  defendant 

in  the  complaint.  G-arnhart,  Administratrix  v.  Reeves,  288  111. 

App.  159:  Herring  v.  C.  and  A.  R.R.  Co.,  299  111.  214:  Seybold 

V.  Zimmerman,  294  111.  App.  13 S.  Furthermore  in  order  to  warrant 

a  recovery,  it  was  essential  that  the  death  of  plaintiff's  intestate 

be  shown  to  have  been  proximately  caused  by  the  negligence  of  the 

defendant.  Glare  v.  Bond  County  Gas  Co.,  26?  Ill  App.  437. 

The  court  also  gave  to  the  jury  the  following  instruction: 

"The  jury  are  instructed  that  while  as  a  matter  of 
law,  the  burden  of  proof  is  upon  the  plaintiff  and 
it  is  for  him  to  prove' his  case  by   a  preponderance 
of  the  evidence,  still,  if  the  jury  find  that  the 
evidence  bearing  upon  the  plaintiff's  case  preponder- 
ates in  his  favor,  although  but  slightly,  it  will  be 
sufficient  for  the  jury  to  find  the  issues  in  his 
favor," 

This  same  instruction  was  condemned  in  Reivitz  v,  Chicago 

Rapid  Transit  Co.,  32?  111.  20?  at  page  210  and  again  in  Molloy  v, 

Chicago  Rapid  Trajisit  Co.,  335  Hi.  164,  and  also  in  V.olczek  v.  Public 

Service  Company,  342  111.  482.  In  the  ilolloy  Case,  Supra,  at  pages 

171-2,  it  was  said: 

"Instructions  similar  to  this  one  have  been  criticised 
by  this  court  in  2aany  cases.  The  instruction  first 
states  that  it  is  for  the  plaintiff  to  prove  her  case 
by  the  preponderance  of  the  evidence,  ?ind  refers  to 
the  evidence  bearing  on  plaintiff's  case  without 
any  statement  as  to  what  the  case  is  or  what  it  is 
necessarj'^  for  her  to  prove,  but  it  refers  the  whole 
case  to  the  jury  v^ithout  any  limitations.  It 
opened  the  door  for  the  jtiry  to  take  any  view  of 
plaintiff's  case  v/hich  they  saw  fit  to  talcs  iind  to 
arrive  at  a  verdict  for  any  reason  which  .micht  seem 
to  them  to  be  sufficient,  without  aiiy  rule  to  guide 
then.  An  instruction  must  limit  the  right  of  recovery 
to  the  negligence  charged  in  the  declaration.   (Herring 
V.  Chicago  and  Mton  Railroad  Co.  299  HI.  214; 
Hackett  V.  Chicago  City  Railway  Co.  235  id.  lib: 
Ratner  v.  Chicago  City  Railway  Co.  233  id.  l69.)   This 
part  of  the  instruction  was  erroneous.  The  instruction 
also  erroneously  told  the  jury  that  if  they  found  that 
the  evidence  bearing  upon  plaintiff's  case  preponderated 
in  her  favor,  although  but  slightly,  it  would  be  sufficient 
to  find  the  issues  in  plaintiff's  favor.  This  part  of 
the  instruction  has  also  been  criticised  on  many  occasions. 
It  indicated  that  the  prenonderance  of  the  evidence  v/as 
a  small  matter,  and  sought  to  minimize,  and  thus  reduce 
to  the  lowest  limit,  the  requirement  of  a  preponderemce 
of  the  evidence." 
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The  Court  gave  nineteen  inatructlona  on  behalf  of  the 
plaintiff.   Several  of  them  did  not  confine  the  jury  to  the  evidence 
nor  require  the  plaintiff  to  prove  the  negligence  charged  by  a 
'^preponderance  of  the  evidence.  Instruction  number  five  was  not 
only  an  abstract  proposition  of  lav^  but,  when  applied  to  the  facts 
as  disclosed  by  this  record,  assuiued  that  the  deceased  was  confronted 
with  sudden  danger  and  then  told  the  jury  that  the  obligation  resting 
upon  him  to  exercise  ordinary  care  for  his  own  safety  did  not  require 
him  to  act  with  the  sarae  deliberation  and  foresight  which  raight  be 
required  under  ordinary  oircumsttmces.  This  Instruction  should  have 
been  refused. 

For  the  errors  indicated  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  reraanded. 

Reversed  and  reraanded. 
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STATE  OF  ILLINOIS.  ^ 

SECOND  DISTRICT         J    ^'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  AVheieof,  I  hereunto  set  uiy  hand  and  affi-\  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this M  of 

ill  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty-. 


Clerk  of  the  AppeUate  Court 


41046 

rnkm  r.  TtiACY, 


»  CorporfttloH, 

A.pp«llftfit. 


306  I.A.  578 

MR.  PRKsiMiid  jmnfiQh  Q*mBmn  mutwm\i  tm  onsxon  qw  tm  court. 


By  thli  «pp««.l   tine  B©l«ct  Operating  Cox>poration,   »  «orpo- 
rfttioa,   g&rnittfo««,    «««k«  to  r«ireir»e  «r  ora«r  entered  July  31,   1999, 
d«nylag  itt  mofeloa  to  v&eate  the  Juag««nt  <»nt«x*«d  agaiaat  It  JuM  tt, 
1939,  And  for  le«ir«  to  fil»  afflda^lt«t  told  Ite  flp«oial  iipi>eAr«Ae«. 

'nio  reoord  dlitelos*!  that  plaintiff  on  Mar«h  10,  1937,  had 
a  4udg«cnt  against  dafandant  then  xoet  and  aftarward  tber*  waa  a 
ju^gasant  againat  oertaln  gamlshat^^   inoludlnc  th»  t^alaet  Oparatiag 
Corporation.  &n  appaal  «?«#  taken  from  the  judgmant  agalnat  tha  dafand- 
ant  and  tha  gamiahats  to  thle  oourt  v-hei'e   the  jud^i»ant  agalnat  I'ott, 
tha  defendant,  vaa  afflrmad  and  ravarsad  as  agalnat  a  eartain  carnlchaa 
not  iavolvad  hara,   and  revaread  and  the  mattar  ramandad  aa  to  tha 
g;ami8haa,   Salaot  Oparatlng  Corporation.      (^40024,   Tr«oy  v,    io»t^ 
Appallata  Court  rirat  I^ietrlct,   opinion  filed  Juna  30,   li38. )   Aftar- 
i««rd8,   Karoh  4,   193d,   aotiea  va«  s^rvad  on  eounaal  for  the  gamichae 
who  proaaoutas  thla  ajpaal  that  Maroh  6,   1939,   tha  nandata  of  tbla 
oourt  would  ba  filad  and  that  ;>laintiff  would  aak  tha  oourt  to  re  eat 
tha  sat tar  for  haarlnff  at  an  aarly  data.      Tha  mandate  waa  filad  Muroh 
6,   and  an  order  entered  by  tha  Chief  Juwtloe  of  tha   ^^uniaipal  aeurt 
in  aooordanoe  with  tha  mandate  of  thia  oourt.      The  next  that  wa  find 
in  the  raeord  before  ua  la  that  on  Juna  2S,    the  oourt  heard  the  oauaa 
and  rendered  judgment  agalnat  tha  gamiahae.      July   ei,   aounael  for 
tha  gajraiahae  aarved  notlae   thAt   they  would  agppear  in  tha  vunioipal 
eourt  and  aak  leave   to  file  a  epeelal  appaaranee   for  the  t^amlahee  and 
move  to  vaoata  tha   Judgment  of  June  22,   and  in  aupport  of  the  motion 
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Nould  tubMlt  AffidAvltB.     July  ei»   th«  eourt  ent«r«d  an  ord«r  whi«h 
reoltt*  that  th«>  gaml8h««   "mov^n   th«   Court  to  vaeate  th«  JadfMnt  9t 
JuM  ;§2nd,   IiE»S9,   whloh  aotion  the   Court  ordarv  entertd  and  oontlauad.  * 
Th«  ordftr  further  r«olt«B   that  plaintiff  movts  th#  court  to  ttrlko  th# 
Motion  of  th«  garniehoc,   idhleh  wae  oIiro  continuod  and  July  31,   tha 
ordor  a|rpo«lod  fron,  ac  aboire  statad,  was  antarad. 

fhft  garniflhae  oontaade  that  tha  court  was  without  Jurltdic- 
tlon  to  antar  th«  Judg^nt  afalnut  it  on  Juna  22,   for  tha  raaaon  that 
only  two  dajrt'   notice  of  pl«aatlff»a  Hiotlon  was  glTan»  whlla  tha 
•tatuta  raquir«0  ten  aa^»*   aotle«  bftfora  a  oauso  aay  ha  ra*dook«tad 
aftar  ra«aadmnt.      (§83,   eh,   lio,   lU.   rav.   statu.  1939.}     Tha  vtatuto 
proTlda«  for  t«n  da^0*   notloa,  ats  ooan««I  oontando,   and  it  ha*  boon 
hald  that  laalaflia  ttn  dajrs*   iiotie^  is  girtn   "Ho  stop  eould  ba  takan  in 
tlia  9mi§0  ramaaded  *'*'^  until   it  should  be  rainstatad  In  purtnuanea  of  a 
•tatutory  notioa.  *     Faoi^l^  v.   Conway »  S61  111,   S8. 

Counsal   for  plaintiff  agraas  that  tha  law  ie  as  counoal  for 
tht  garni«haa  aontand  but  say  tha  giving  of  tan  days'   notioa  aay  bo 
walvad  and  Matlri  v.   imfour.   110  til.   8  5J   ^Mga  v.    Tha  raopls,   223  111. 
410,  41S  and  othar  «iuthoritle»  ara  cited,     ObTiously  the  givian  of 
tan  days*  notioa  way  ba  waiirad.     In  tha  Oaige  oasa  tha  oourt  saidt    "tha 
tol«  purposa  of  the   statute  raquirlng  tan  days'   notioa  of  the  filinc 
•f  the  reBAndia«  order  is  to  adviea  the  opioelta  party  that  tte  aanse 
la  to  be  re-inetated  in  the  trial  oourt, " 

Plaintiff  contends   that   the  g;arnishee  waived  the  giving  of 
tha   tan  days'   notice  because   the  record  discloeee  »  nuaber  of  orders, 
•ontinuing  tha  oaee,   were  entered  by  the  oourt  after  tha  order  of 
Maroh  6,   and  before  the  natter  was  heard  on  June  2Z;   that  on  July  21, 
1939,   \fh9n  tha  garni nhae'e  notions  to  vaeate   the  Jttd«:»ent,   eta.   were 
hoard,    it  appeared  th«t  when   the  vatter  case  up  before  Judge  Sonstahy 
•B  Rareh  6,   one  of  defendant's  oounsel  appeared  and  objeated  to  the 
notioa  of  Marah  4,   and  Judge  Bonrtaby  seked  oounsel  for  th*  garnishee 
who  appeared  either  to  waive  his  objaatien  to  the  no ties  or  that  a 
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new  Botlo*  vottld  hA¥«  to  b«  Mrvtd,   and  that  tine*  th«  eonrt  than 
•nt»r«d  the  or4«r  "It  in  r«ftSonAbI«   to  antuiM   that  Mr.    ^ind«n  Coounnol 
for  gornlfhftel  th«n  and  thoro  walvod  th*  dofoot.* 

Tho  prooolpo   for  roeord  In  the  inttant  eatt  oalla  for  all 
•rdort  ontorod  and  tho  elork  o«rtiflen  the  roeord  i«  ooaploto   in  ae- 
eordance  with  thft  pr&oolpo.     Mo  ordor  appoara  In  th«  rooord  thevlaK 
anjr  of  th«  orders  oontlnulng  tba  ea«o,  vhlc^  appoar  to  haYo  boon 
onterod  hotwoen  M&roh  f$  and  Juno  2Z,     On  tb«  hoarlng  boforo   Uio  oourt 
tJuao  221  of  tho  eamiflhoe*!  aotloa  to  vae&t«  tb«  Judgaont  againat  It, 
tho  record  dlaelosoa  the  eourt  exajRlaod  the   *'haIf-ahoat*  froa  whloh 
tho  oeurt  said  It  appoarod  that  on  '^Maroh  6th  Jadga  sonatoby  aot  thia 
oaao  for  trial  In  Croom]  1105  tClty  Halll;   on  J-iaroh  Plat  wr.    Sindon 
oaao  m  and  vae  grantod  &  oontlnuanoo  to  April  6thj   on  April  flth  vaa 
g^rantod  a  eontlnuanoo  a^ain  to  Hay  4th;   it  i»aa  then  oontlnuod  until 
Kay  13th;  on  Hay  IStb  oontlnuod  to  June  li«th;  on  June  19th  oontinaad 
aeain  to  June  SSiid,      On  iluno  ^2n&  vrae  the  data  I  heard  the  oaao.      I 
rooall  diSftlQOtly  your  ealling   the   Courtis  attention  to  the  fact  that 
Oouaaol  was  in  t^e   oourt  aurliig  all   the  prooodure  and  likewlao  aado  no 
objootlon  whatever.  ' 

Ho  oontentlon  was  aade  on  the  hearing  of  the  g;i«rniahee*a 
■otioa  that  what  the  court  aaid  waa  not  ahown  by  the   "half-ahaet"   nor 
ia  there  any  euoh  contention  aada  in  the  brief  filed  in  thia  oourt. 
r>o  it  la  obvioua  th<!«  record  in  thix  eourt  doe  a  not  eontain  all  of  tho 
ordora  entered  in  the  setter,   and  If  counsel  for  garnlahee  had  the 
Matter  continued  on  hie  notion,  obvioualy   the  failure  to  gain  the  ten 
day  aotieo  vaa  waiTOd.      But  eounael  for  the  garnishee  contend  that 
altlMugh  eoaeone  from  the  office  waa  preaent,   he   took  no  part  in  what 
iraa  done  after  the  order  of  March  6  wan  entered  until    they  aade  their 
notion  on  July  21.      And  therefore   they  waived  no  defect  in  the  notioo 
given  thoa  to  roinatate   the  aatter  pureuant  to  the  aandate  of  thia 
eourt.      whatever  aay  bo  tho  fact,    •inee  vo  do  not  have   the  coaplete 
record  before  ut  on   the   queatlon  of   waiver,    we   think   the  garnlahee  can- 
aot  prevail  becauee,   a  a  counsel   fo.    plaintiff  point  out,    the  record   la 
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to  tb»  tff«et  that  ifh«n  tbm  mtt«r  wan  h««]rd  and  Ju4«mnt  •atar«fl 

against  tlia  ffamlabac  on  June  22,   is>2)fi,   tha  iarnl<»ha«  took  part  on  tha 

haarlng.      49  think  this  eontention  au«t  ba   nuitainad.      Tha   Jud^aaat 

ordar  of  Jvtna  ^M  raeitest      "Moy  oom«   tha  partien  to  this  oaunc,   and 

thcz^upon  thi*  oau«e  eotsee  oain  regular  ooursa  for  trial  bafort   tha 

Court  without  a  jury,    and  the  aourt  hiring  haard  th«  tvidanaa  and  tha 

argument e  of  oouneel  and  being  fully  advleaa   in  the  preaieac,   enters 

the  follQving  finding,   to*lt.'- 

*The  Court  finds  the  garnishment  issues  against  i^eleet 
Operating  vorporation,  a  Corp.,   and  aseeeses  the  danages  at  the  sun 
of  twenty  eight  hundred  fifty  &  91/100  dollars   ('>2850.91). » • 

|40  notion  was  aade  to  eorreat  this  reeital  of  the  Judgaent  order  in 

the  trial  oourt  and  it  nust  be  taken  that  it  speaks  the  truth,      in 

this  oireusstanee,    since  it  showfi  that  the  garnishee  partieipated  in 

tha  trial  on  the  merits,    l^ie  defect  of  the  notiae  to  re-instate  the 

oaase  was  waived.     Austin  ▼.    I^ufour.   110  111,  a8, 

flM  ordar  of  the  ^^unioipal  eourt  of  Chieage  appealed  froa 

is  affirmed^ 

Katehett,  J,   and  WeSurely,  J.,  eonour. 
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•III  I  ON  or  TMH  COURT. 


Plaint iff  brought  suit  to  rveover  salary  and  •xp«n«c«  upon 
hit  eoatraet  of  oaployownt  vlth  d«f«ndant;  tfa«  oauta  wan  raferrad  to 
a  matter  to  taka  avldanoa  and  report;  ttaa  aastor  raooaaandad  that 
Judgaant  b«  antarad  la  faTor  of  plaintiff  In  th«  tua  of  »4685.M;  tha 
trial  court  •uatalnad  axeaptlon«  to  th«  report  and  entered  judgaent 
against  defendant  for  4985,91;  froa  thie  plaintiff  apreale,  asking 
that  Judgnaat  ba  daalarad  la  his  favor  for  the  anaunt  found  b/  tha 
•aster, 

Tha  Master's  report  elearly  states  the  points  at  issue, 
aaaely  tha  oon«truetlon  of  tvo  Fesolutlons  adopted  by  defendant* 

Defendant  Is  In  the  business  of  aanufacturlag  and  sellinf 
aollapsible  tubas.  Plaintiff  was  an  offieer  and  salasaan  of  defend- 
ant aad  did  praotleally  all  of  the  selling.  He  left  defendant's 
aapleyaent  la  1936,  whan  a  substantial  aaount  was  due  hla.  Defendant 
alalas  It  is  entitled  to  daduot  froa  this  aaount  ;>31 69.00,  repre- 
tenting  bad  debte  whlah  appear  on  tha  books  of  defendant  on  aocouats 
sold  by  plaintiff.   Pe fondant  bases  this  elala  on  a  aorporate 
reeolutloa  dated  June  1,  1954.  This  reeolutlon  le  in  part  as  follows i 

"On  aotlon  of  Thaaat  P.  Lilly  and  seaonded  by  J.  ^,    >telner, 
that  salaries  raaaln  tha  aaaa,  Prank  Biaek  abjeoted  and  said  that 
toae  out  Ihi  existing  salaries  be  aade.   Deferred  until  Deeeaber 
■eetlag. 

*0a  aatlon  of  frank  >iBek  and  seaonded  by  Joseph  C. 
Stelner,  that  tha  eorporation  arrange  to  reduee  salarisR  of  of fleers 
aad  tha  queetion  as  to  sfcents  spending  to  a  weekly  allowanoe  be 
taken  Into  aeasldaratloa.   This  was  also  deferred  to  laoeaber  see  ting. 
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"Cn  sotioa  of  Vpmnk   ^iMk,  It  was  ordtrtd  that  atootintt 

idiieh  are  guaranteed  «ith«r  bj  Joiiaph  C.  3t«ia«r  or  Tboaa*  ?.  Llllj 

if  unpaid  or  lOft,  aueh  loei  inourrod  bo  ehargoA  to  roopoetivo  agonto 
bringing  said  aooounts. * 

It  appoare  tbis  resolution  was  not  adoptod  at  any  oorporato  ■••ting, 

iMit  tbat  tbo  tbr««  dir«etors«  including  plaintiff,  si^nsd  it  sopa- 

ratsly.  Plaintiff  attacks  ita  validity,  but  ths  mastor  found  it  was 

th«  intention  of  the  direotore  to  bind  tbei&selves  and  sustained  it. 

The  last  paragraph  of  the  resolution  reads,  -  ••**«it  was 
ordered  thjtt  aoomints  which  aro  guaranteod  either  by  Joseph  C. 
Bteiner  or  Thonas  ?•  Lilly  if  unpaid  or  lest,  sueh  loss  incurred  be 
charged  to  respeetive  agents  bringing  said  aooounts* "  The  aaster 
oonstrued  this  to  bind  plaintiff  to  stand  suoh  loss  on  sueh  accounts 
as  he  night  in  ths  future  guarantee,  and,  as  the  eTideace  showed 
that  plaintiff  did  not  at  any  tlse  guarantee  any  account  procured  hf 
him,  defendant  should  not  be  allowed  a  credit  of  I9169«g9,  purporting 
to  be  a  charge  agaiaat  plaintiff  for  bad  debts,   ws  hold  that  this 
construction  is  correct.  Practically  all  of  Xhfs   account*  were  brouf^ht 
in  by  plaintiff  and  it  would  be  highly  iaprobable  that  he  would  aake 
a  wholesale  gxi&ranty  of  all  these  account e. 

Although  defendant  appears  to  aake  the  claia  that  plaintiff 

knew  these  chargee  were  aade  against  his  aceouat  and  inferentially 

acquiesced  laierein,  th«  record  does  not  support  this.   It  rather 

shows,  as  plaintiff  testified,  that  he  first  learned  of  theee  chargee 

la  the  suaoer  of  1936,  after  he  had  left  defendant's  eaployaent. 

HoreoTcr,  the  principal  loss  incurred  and  which  defendant 

on 
eeeks  to  charge  against  plaintiff  was/aa  aooount  sold  several  aenths 

prior  to  the  date  of  the  resolution  and  aprarently  this  account  was 
procured  by  both  Mr.  ^teiner,  vice-president  sad  general  aaaager  of 
defendant  coapany,  and  plaintiff.   Also,  the  credit  of  the  accounts 
sold  were  checked  and  approved  by  defendant.   The  trial  court  wae  in 
error  in  sustaining  the  e»oeptions  to  the  report  in  this  respect. 

The  aaster  found  that  Docoaber  91,  1094,  another  resolutiea 
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wai  il^Md  >ay  ch4i  air«««erc,    Ineludlng  plaintiff.     Tha  Botlon  was 
■ad*  to  Inoreai*  the  oottaon  itoek  froa  U0,000  to     25,000;   on*  of 
th«  dir«etor«  objeotod  laying  ha  would  not  approv«  of  thle  IneraaM 
ualaca  aaoh  on*  of  tlia  offloor*  would  aooapt  the  new  ctook  at  4190  a 
•luiro.      Tha  rvaolution  provided  *that  the  aaount  dwe  offleers  would 
b«  retired  with  Inoreaeed  oapltal  atock  at  th»  rate  of   .150  per 
ahare,    thle  to  apply  on  th«  aaounte  due  Frank  "laek,   Joaeph  C. 
Stelner  and  Thoaao  I.   Lilly.**     Thle  resolution  wae  paseed  and  plain- 
tiff reoelved  an  additional  t%  Hharee  of  etook,  vhloh,   at  *150  a  ahare 
would  a»ount  to  $4£00,  i^loh  wae  oharged  to  hie  aeeount.      uefendant 
argues  that  this  was  Intended  to   *wlpe  out*  not  only  past  due  Indebted- 
ness to  Its  offloer^,   but  also  salaries  earned  thereafter  up  to  Mareh 
15,  19S5«   the  date  the  etoek  was  Issued,     Both    -telner  and  plaintiff 
teetlfled  that  they  understood  the  ireeolutlon  sseant,  practically,   to 
"wipe  out*  paet  due  salaries  but  not  subsequent  and  Sliuk,   defendant's 
president  and  treasurer,   althougi^  a  little  uncertain  In  his  testimony, 
said  he  understood  the  resolution  to  aean  *that  we  oan*t  eolleot  the 
salary  that  wt  have  on  the  books.*     But  regardless  of  this  testlaony 

language  of  the  resolution  on  thle  point  Is  elear.     The  words   *the 
anoont  due  officers  would  be  retired*  with  the  new  stock,   and   "this  to 
apply  on  the  aaounts  due,"  can  only  refer  to  the  amounts  due  at  the 
tine  the  resolution  was  adopted,   namely  Deeenber  31,   1934. 

The  naster  eorreotly  construed  the  resolution  as  Intending 
to  reduce  at  that  tine   the  Indebtedness  of   the  corporation  to  Its 
officials  by  applying  on  their  respective  accounts  the  additional 
etook  at  the  value  agreed  upon;   that  defendant  was  entitled  to  the 
credit  of  14200  en  Its  account  with  plaintiff,   leaving  a  balance  due 

hin  of  ^46a»,ee. 

)»e  hold  that  the  trial  court  should  Juive  approved  the 
naster* s  report.     The  dcnree  la  therefore  reversed  and  Judgaent  for 
l46U5.a6  Is  entered  in  this  court  for  plaintiff. 

RlfUSO  AID  JVDQNKIIT  HSHS. 
O'Connor,    P.J.,   and  Matchett,   J. 
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CIRCUIT  COURl, 


«H.    J'USTICE   »fiSUMi.X   UIXIVEKKB  THX  OPJWIOli  Or  TH£  COtmX. 

Plaintiff  filed  a  eosplalnt  to  foreoloee  a  trust  d«»d  glTvn 
to  sffciar^  pfisn»«nt  of  thr«@  not^s  aggrvgating  ^1150  of  xtf^leh  HOO  had 
b«»a  paid,   leaving  I7&0  dua*     Alloa  and  Albert  Blerf leld^    tha  aakars 
of   the  fiota«  »n6.  trust  d««d,   ane^t^r^d  adalttlng  th«   lndebt«dn«8R  and 
allaging   thay  w«r«  ready  and  had  alwaye  1>»®ii  raady  to  pay  the  aaeant 
of  t}a«  not«8  to  th#  |}ona  fide  holder  and  0wn«r.      aefandant  Hiok  iiana, 
filad  a  eountarelaid  allatlag  plaintiff  was  not  the  hona.  fld«  ownar 
and  holdar  of  tha  not««  d«««ribad  in  tha  bill  of  oowplalnt  tout  that 
he  hineelf  icas  tha  legal  owner  and  holder,   «^nd  of  the  trust  ^9mt  given 
to  secure   thes. 

the  caue«  \faR  vet^rrei.  to  a  a&eter  in  ch^noery  who  after 
taking   teetlnony  found  agaiaet   th«?  olaia  of  plaintiff  and  found  that 
Hick  ^ne  waf  the  true  and  lavful  holder  of  th«  two  note»  and  trust 
deed  in  question;  exoeptione  were  filed  n^ieh  were  overruled  by  the 
ehaneellor,   >^o  decreed  that  plaintiff *6  oonplaint  should  be  dieaissad 
for  want  of  equity,   and  «iok  Oene  was  given  Jud««ant  against  the  defend- 
ants ^ierfield  for  the  amount  of  the  two  notes,  with  interest  to  the 
data  of  maturity.      Ho  interest  was  eharseable  after  maturity  againat 
the  aakere  en  aoaount  of   their  tender  to  aake  payment  to  imoever  should 
be  adjud^tad  to  be  the  o«mer  of  the  notes  and   trust  deed. 

Plaintiff  appeals  froa  the  decree   and  correctly   says   that   the 
only  point  is  the  ownerahip  of  the  notes. 

me  Mietar  found  that  Allies  l^ierfield  and  her  husband  borrow^ 
ed  :1160  froa  »i«k  Oene  and  executed  and  delivered  to  hia  three 
proalosory  notee  -  two  for     400  each  and  the   third  note  for     3ft0.    They 


•»xx* 


^TS  .P,.T  anp 
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also  d»IiT«r*d  to  09nm  tb«lr  tru<rt  deed  eonveying  o«rtoln  real  ettate 
to  iteoure  pajraent  of  thete  aotee. 

John  Dewnt,    who  ira«  an  attorney  &t  law  repreeentinf  dene, 
obtained  these  notee  and  tru^t  de^^d  fros  Gene  for  the  purpose,   aa  he 
tefftifled,   Qt  having  then  reoorded;   at  that   tine   Uownt*   irife  wat  a 
patient  in  plaintiff *b  hoepltal   and  a  Mr.    Shepherd,    euperlntendent  of 
plaintiff,   inei«ted  on  i>ownii  eeeurlng  her  hoepltal  bill.     Downe 
teetif  led  he  advieed  ^^hephard  that  the  only  things  he  had  were  eeae 
notes  and  a  truet  deed  belonging  to  hie  client  Niotc  siene;    that  he 
•OttIA  leaTe  tiiea  as  a  pledge  for  the  payment  of  the   hospital  bill  but 
would  haTe  to  return  theta  in  the  near  future.     He  testified  that  he 
t«lA  SlMpherd  "they  were   not  my  $/rop«rt>,    X  ^r^ould  have   to  return  tl»a 
at  alaoet  any  tiae. "     SiMplwrd,    testifying  by  deposition  said  he  ao- 
ecpted.  the  notes  for  the  hoepitftl   in  i^ood  faith  with  the  understandinf 
that  Mr.    Downs  o^^ned  theot.     The  taai^ter  found  that  Shepherd  aoeepted 
the  notes  upon  the  understanding  as  stated  by  i^owns. 

fJttbeequently ,   ^i^hepherd  advli^ed  r^owne  that  it  was  neeeseary 
to  perfora  an  eiaerieney  operation  on  Mrs.    l>owns  and  they  oould  not  do 
this  unless  they  had  ea«h  soney.     Later  Downs  paid     SS5  and  -Shepherd 
gaTe   Uowns  the   trust  deed  and  the  first  of  the  bierfield  notes  for 
1400.      s^hepherd  in  his  deposition  admits  he   tools  the  notes  and  tr«et 
dead  as  seaurlty  with  tha  uaderstandint  that  r^owns  would  redeea  thea 
iMfere  due  and  that  he  obtained  then  from  ^:«wns   "by  threatening*  to 
■eve  Mrs,    Downe  from  a  private  room  to  a  ward. 

The  trust  deed  was  in  the  possession  of  dene  when  the  in- 
ttant  euit  was  brougbt,  and  Cheph«>rd  would  hardly  have  returned  the 
trust  deed  if  he  had  aeoepted  it  and  the  notes  in  good  faith  and  for 
value;  Shepherd  snist  have  Inown  that  they  were  not  Downs*  property. 
Moreover,  plaintiff  took  no  steps  to  reoover  on  the  two  notes  -  the 
first  of  whioh  aatured  February  1,  1937,  and  the  eeoond  February  1, 
10S8  -  oatll  the  Instant  suit  was  brought  la  Uepteaber  19^d. 

iipparently,   Oeae  did  not  know  where  the   two  notes  were  until 


9ti  9M  ^ms'iixfiusi  ««SSf  tcl  *iB*"'  »««l  x5   f?.'.  ^  '>*Jon  9n9di  Cf^ni^jdo 

A  ^Av  miw   *^eMm  ^eiu   t&iSt  titk   ;.    .      .  yt  »9At  %altm&  \9   ,&«llltt»t 

««6v  M»4^[imC3  bl9t 

••.'^ 

--„■.*..,.-.,    i-,,^.  .....      ^^.rtj   l>«sf©l  f *#«*«!!  »d?''      ,»9AS  A9flwo  sfivea    .tM  Jaiff 

.  %.tta9Up90^i^'- 

^H9'Bf9a9  ««  amalttq  at 

.^O-.     i^n^iStw        .'i«>£lO&    .x^^O    J&AH    X»!i$    9%9lttU    9tii1 


-3- 

Advlt«d  by  tlii»  Attomty  for  tlui  Bl«rfi4ild»  shortly  b«for«  thlg  *oti«» 

WAS  ooRa«ne«d. 

It  might  al0O  be  ai«iition«d  thAt  as  Down*  w&t  An  Atterh«y, 
!Shoi>h«rd  would  prebAbly  A<(oopt  hit  ropro so ntAt ion  thAt  th«  not**  woro 
put  up  a«r«ly  Ai  socurity,    to  b<»  zi^tarnod  upon  dtMuid. 

Tho  AAstor  in  his  report  &nd   th<9   chane«llor  in  hi*  doeroo 
found  thAt  nioTt  a«ii«  WAS  the  true  and  lAwful  otrnor  And  hoId«r  of  tho 
prineipAl  notos  •«;gr«gftting     750  And  the  tru«t  d«Ad  itoeuring  th*  iiAa«; 
thiiit  without  his  knowlodgo  or  eon««nt  t^«y  w«r«  pXod^d  with  tho 
plAintiff  At  ftocurity  for  thm  portonAl  oblifAtion  of  Dowat  And  thAt 
plAintiff  WAS  ififormod  And  hAd  knowlodge   thet  Pownt  vat  not  the   truo 
iLTid  lawful  owner  of  th«  notes  And  trui^t  deed, 

Under  such  oiroumstAneoe  plAintiff  was  not  An  innoeent  holder 
for  value  and  reeeived  no  title  ee  agAinet  the   reAl  owner*   i^iiek  Oene, 
People  ex  rel.   Melton  v.   feoglet  Tr.  a  ^av^    Beak.   876  III.   App,   266; 
49   C.J,    929. 

The  OASter's  findiagt  when  Approved  by  the  ehAneellor  ere  en- 
titled  to  due  weight  on  review  of   the  cause,   and  the   Hupreme  oourt  hAt 
sciid  that  it  would  not  be  justified  in  disturbing  1^\em  unlets  they  ere 
AAnifestly  against  the  weight  of  the  evidence.      >auk  t.   isryniewiecki. 
569  111.   646;   PaaedAch  v.   Agy.   364  111.    4§1;   i^'orth     Ide     asii  and  i^oor 
Ga.    V.    Heoht,   29ft  111.    515;   Mlek&aip  v.    KlekAWP.    276  111.   98. 

^e  see  no  reason  to  disA^ree  with  the  de«ree  And  it  is 
affiroed. 

WeaMK  AJTZJWS9. 
0*Conner«   P. J.,  And  Matehett,   J.,   oonour. 
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HR,   JirSTXOE  MATCHKTf  OELIVEKU)  Tli"  OPIMIOK  Of  THK;   CuUftT, 

Za  Alt  netloei  doolgn«tod  ««  uount  IX  of  plaintiff  *f<  ooKpI&lnt 
and  upon  trial  bjr  jury,   th«r«  waf  a  vordict  for  plaintiff  in  tha  tnm 
of  IS,918,37«     In  rovponao  to  Intorroeatorloe  tho  Jury  aniworod  that 
dofendant  HawllBs  was  guilty  of  trllfia  and  wanton  oonduot  at  allogad  in 
tha  oonplalnt  wliloh  oaucad  tho  daaacoa  oumtainod  l»y  plaintiff  and 
fooBd  tlttt  aalieo  wat  of  tho  gist  of  tho  aotion.      Kotiont  for  a  now 
triol  and  in  arrost  w^^ra  ovarrulA^  ^nd  judgnont  vntorod  on  tho  vordlot. 
I^ofandant  appoals. 

It  in  urgod  thoro  waa  a  total  laok  of  proof  of  fraud;   that 
dofoadant'c  notion  for  a  diroctod  verdlot  In  hia  favor  at  tha  eloao  of 
all   tho  ovidoiioo   should  have  been  granted;    that  the  oourt  erred  in  it* 
rulinge  on  the  adMleeion  of  eYldonoe  and  in  tiie  giving  of  inetruotionc 
and  In  Iftie  eubmi salon  of  the  spoeial  Intorrogatoriee  to  the  Jury; 
further,    that  the  oonduot  of  the  trial  Judge  vae  prejudlolal  to  def end- 
ant  j   and  that  thoro  le  no  basit  in  the  z*eoord  for  the  verdiot. 

A  Judgaont  against  Dr.    Hawlins  in  a  transaction  ■iallar  to 
those  involTod  In  this  ease  vae  affirmed  by  this  oourt  in  liooo  ruol  and 
tNtPPly  Co.    ▼.    Fiawline.   297  111.   App.   329.      Tho  aotion  thoro  wa«  la  ttm 
for*  of  ropleTln  to   reooTor  ooal  vhioh  had  been  dellirered  to  Dr. 
AawllBS  in  a  tranoaotlon  wherein  Hlas  Julia  Thon  aoted  as  the  supposed 
agent  of  tho  vendor  while   she  was  in  fast   the  agent  of  Dr.    'iawline. 
The  Miss  Julia  Thon  of  that  ease  is   the  Mr*.   Julia  NaBkenrls  of  this 
oaao. 
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Th«  •▼Id^no*  t»nd«  to  aluiw  that  tho  plmycd  a  ■inllar  part 
in  the««  tranvaotlona. 

Count  II  of  tho  ooaplalnt  under  whloh  th«  case  wat  tulMittod 
to  tho  Jury  allogod,  and  the  ovidonoo  offor«d  tondod  to  show,  that 
H«wlin«  Is  and  for  a  aumhor  of  yoare  hat  boon  a  praotlolng  physician 
in  Chiea^'o  and  that  ho  and  '^r*,   Jolia  Thon  Nankorvis  havo  oacag:od  in 
■any  tranaaotions  together  with  roforonoo  to  purohaeee  of  ooal;  that 
Mrs.  *^anJcerTia  ooeupiod  a  plaoo  of  eonfidenoo  and  truet  with  the 
Maryland  Coal  and  Cok«  CoMpany  of  Chioai^  and  wae  well  aoqualntod  with 
the  offioere  and  ai^^ents  of  Tarlouis  retail  coal  dealers  in  the  eity; 
that  plaintiff  was  one  of  suoh  retail  dealers  with  vhois  she  dealt; 
that  luaieiously  and  with  tho  intent  to  oheat  plaintiff,  she  placed 
alleged  orders  of  HAwlias  with  plaintiff  for  eoal  to  bo  del fevered  for 
the  Aooount  of  Hawlins  at  tho  aarliot  prices  of  tho  kind  and  <)uality 
of  eoal  ordered,  thereby  causing  plaintiff  to  believe  defendant  would 
pay  for  tho  eoal  at  the  narkot  prloe.  nt  tho  same  time,  Rawlins  and 
Julia  Kankervls  had  a  eooret  arrangoaont  by  which  he  was  to  pay  her  for 
the  coal  at  a  prleo  far  below  tho  market  price,  thereby  concealing 
their  real  Intention  to  defraud  plaintiff  by  oeouring  delivery  of  tlM 
ooal  by  plaintiff  in  tho  oxpootation  it  would  be  paid  for  at  tho 
market  prioo,  nhilo  their  soorot  intention  wae  to  pay  for  it  only  at 
the  lower  price, 

Tho  oTidonoe  shows  that  Mrs.  ^ankerTis  told  the  agent  of 
plaintiff  that  she  bolie'Vo4  ehe  oould  eoouro  for  plaintiff  the  bueineee 
of  Dr.  Rawlins  which  wae  ooaeidorable  in  amount;  that  plaintiff  ac- 
cepted her  orders  and  on  the  day  of  roeoivlBg  tho  same  mailed  to  Dr. 
Aavlins  an  invoice  for  each  load  of  ooal  doliTorod  to  him,  this  in- 
voice showing  the  quality  and  kind  of  ooal  delivered  and  the  price  of 
it,  which  was  in  every  instaiMo  moh  above  tho  $6.80  per  ton  for  which 
Mrs.  Nankervis  agreed  with  aawlias  that  she  woul<2  deliver  it  to  him. 
Tho  evidence  shows  that  plaintiff  kaow  nothing  about  the  arrangement 
between  Br.  Rawlins  and  Mrs.  Nankervlff  and  that  def-  ndant  was  at  all 
times  well  aware  of  the  price  at  which  plaintiff  wae  delivering:  tho 
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••al  to  hia  iMoattM  h«  r«o«iT«d  Involoca  for  all  eoal  dalivtrad 
■hAvimr  tti9  pri««8,     Th«  tvidane*  ■howt  that  both  Or.   Hawllnt  mni.  Mr*. 
Nankorrlo  tmro  quit*  fMiilUr  with  aad  know  tho  prloo  of  th«  oool  which 
•ho  ordorod  froo  plaintiff  for  dofendant  but  that  tho  ordsr  was  givon 
with  a  fraudulent  Intontion  to  oh«at  plaintiff  out  of  tho  difforoaoo 
botwoon  tho  prloo  whieh  ^^rs.    NankorYla  had  agrood  thottld  ho  oharfod 
for  tho  ooal  and  that  for  whioh  tho  plaintiff  rondorod  invoiooa. 
Thoso  transaetionn  oovorod  eoTural  months.     Payment  wa«<  nado  on  ao- 
oount  at  difforont  tinot  and  Oooembor  7,  1936,    the  book*  of  plaintiff 
•howod  that  d«f«i;ndant  owod  $3,216.37,   ^o  balanoo  duo  for  ooal  do- 
livorod  hr  plaintiff  to  dofondant  at  the  prioos  naaod  in  tho  iavoiooe. 

Mr.  Andoreon  of  plaintiff  oeapany  asked  Dr.  Havlins  to  pay 
this  halanoo.     Hawlins  refused  sajring  ho  had  paid  plaintiff  for  all 
tho  ooal  he  purohasod  and  that  Julia  Hankervls  had  nado  the  prioo  of 
tho  ooal  16.60  per  ton.     }ir,  Anderson  testified  that  when  ho  called 
on  Mrt).   liaaluinris  at  the  office  of  the  Maryland  Coal  and  Coke  Coopany, 
•ho  said  this  was  true  and  hung  her  toad.     Ibis  suit  against  both  of 
ttaOB  was  l^on  bogun  for  fraud,      i-^nt,   Mankorris  was  served  with 
•awRons  but  did  not  answer.     The  first  oount  oharging  consplraoy 
between  her  and  I>r.   Fiawlins  was  dismissed  at  tho  close  of  all  Um 
evldenee,     tithe  testified  as  a  witness  for  !>r.   Rawlins. 

•defendant  says  that  there  is  a  total  laek  of  proof  of 
fraud  and  his  aotion  for  a  dirootod  verdict  in  his  favor  at  the  close 
of  plaintiff *s  oaso  should  have  boon  allowed  for  that  reason.     Defend- 
ant, however,   did  not  stand  on  ttiie  motion  but  waived  it  by  offering 
ovidonoo  in  his  own  beibalf.      The  real  question,    therefor*,    is  whether 
tho  court  erred  in  denying  a  similar  motion  i^ioh  was  made  at  the 
oloso  of  all  tho  evidence.      Pog^dowski  v.    Bormammn.   S04  111.   App.   4£2. 
iDofeadant  has  sited  many  eases  stating  the   nooossary  elements  of  fraud 
and  other  oases  holding  that   tho  burden  of  rroof   It  on  >:laintiff  not 
only   to  prove   the  fraud  but  to  establish  it  by  a  clear  preponderance 
of  the  evidonoe,    and  that    there  is  in  law  a  presumption  that  all 
transactions  are  fair  and  honest.     There  arc  many  oases  in  the  Supremo 
aiii  A|>pollate  courts  of  this   state  whieh   so  hold.      Llnington  v. 
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.  ot  *1. .  1X1  111.  15^,  160;  Foeter  v.  Obrrtioh.  250  111,  125, 

fiJ^*^^  <^fty^«y  ▼.  £S£lS£i   «W  111.  524;  Walewrti  v.  Mao^layloh.  282  111. 

App,  593,  601-21  »rlitht  ir,  F0«1»Qdy  Co>l  Co..  290  111.  App.  110,  llS-1©. 

Defendant,  relying  upon  theee  ea»««,  nmj9   the  record  ir  deToid  of 

pro«f  defendant  oade  any  repreeentatlone  at  all  to  plaintiff  and 

arguee  the  evidence  isf   Ineuffiolent  for  that  reaeon.   Defendant  eaye 

he  Made  no  representation  of  fact  In  connection  Kith  thef«  trani- 

of  law 
aetione  and,  therefore,  &e  a  aatter^the  Judirnent  oannot  stand  and  the 

■otion  for  a  directed  verdict  in  hla  favor  at  the  eloffo  of  all  the 

evldeaee  should  have  heen  given. 

tlile  arfumnt  dieregarde  another  well  settled  rule  of  lav, 

nanelir,  that  a  repre nentatlon  of  faet  is  not  neoeiearlly  made  either 

hy   oral,  written  or  printed  vorde.   Conduct  aay  take  the  place  of 

theee  and  Juet  ne  effectually  heeoae  the  neans  of  pen^etrnting  fraud, 

flM  booke  i^ir  that  aiany  fraude  of  the  worst  eort  have  been  perfected 

In  thie  way.   Illuetrative  of   theee  eases  i»  Leonard  v.  Springer.  197 

111,  632,  538,  i«hepe  the  @upreaie  court,  after  quoting  with  approval 

fron  Bigelow  an  J^raud»  isalds 

*The  aoet  usual  and  obvioue  exanple  in   an  oral,  vritten  or 
printed  stateaent.   But  etatesent  is  by  no  neane  neoenaary.   Any 
•endue t  capable  Gf  being  turned  into  a  stateoMnt  of  fact  it  a  repre- 
■entation.   There  le  no  dietinetion  between  nlsrepreeentations 
effected  by  words  and  aierepz^eeentatlone  effected  by  other  acts.  " 

The  Jury  haa  found  defendant  to  be  guilty  of  fraud,   we 

to 
aceune  that/the  Jury  and  to  the  trial  court  the  evidence  wae  clear 

and  oonvinoini^.   The  question  before  us  i«  whether  ve  can  say  as  a 

■atter  of  lav  there  wAf«  no  such  clear  evidence.  To  decide  thie 

point  it  becoaea  neeeeeary  to  review  the  evideaee. 

WdLle  differing  In  aany  details  the  evidence  is  not,  in 

what  we  regard  aa  eeseatials,  contradictory,  riaintiff  is  a  retail 

dealer  in  eaal.   It  purchased  aueh  of  its  eoal  from  the  Maryland  Coal 

aad  Oalie  Ce«pany,  a  producer  and  distributor  at  wholesale,   w^ulia 

Than  Caaw  Wre.  Maakervie]  was  a  olerit  aad  atenegrapher  for  the 
Marylaad  eoapaayt  where  aha  beaaae  aaqaaiated  with  Anderson,  president 
•f  the  plaintiff,  in  such  a  favorable  way  ae  to  aake  the  alleged  fraud 


wsl  lo 

'bnf'-  'r-.n   t*>Tr?-  ■  ^irrit   fr?s«?  ??..'ft  -^o.-fn  ?!;*oc«f  «df 

i>  fli 

■f   ^eitrcqttic   <*d?   •'KliiSy'   ,85«    ,85«    .1X1 

,5ii/rx'S  no  vcX«3i&  aK«l 

i    ?f..    ^(lol'!*'?  ttotf9i9ap  9itr     ,)MiXftnXvno9  ftiui 

.'r^s  -is^r?!   (fofj^   OH  »s«*  ir»»;fJ  yaX  lo  'xsfifaa 

':;^  i>9*MtUn$t*i  il     ,lMoo  at  ittlM^ 

/qaI  aiM<7 

;<go9  ftniiX^AH 
>»»«ii  ^*ij  ^ilimXq  91(2  to 
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poiilbl»,  Sh*  hMA  to««n  for  mmnj   ytara  w«H  Aoqualnt^d  with  d*f«nd*nt, 
Dr.  {lAvllnt,  and  had  1»««a  a  party  to  numarcua  daala  in  ooal  in  whlah 
ha  was  Intarastad.   Bha  ha4  baen  oonnaotad  with  the  Balownt  s.oal 
Coapanj  whoaa  offlea  waa  at  har  homa  and  latar  with  tha  i>«laont  Fual 
Compmnf,   fron  both  of  whleh  eoal  had  b«aa  purohasad  fron  othar  aaal 
ooiQ>anlat  for  l>r.  flawllns. 

About  April  15,  1934,  aha  auggaetad  to  Mr.  nndaraon  that  tha 
night  ba  abla  to  aaoura  ^i^wllne  as  a  daalrable  customer,  stating  that 
ha  ownad  a  larga  miabar  of  buildings  [whleh  he  now  deale«l.  Julia 
Thoa  In  thaaa  traaeaotlone  purportad  to  ba  aotlag  In  tha  Intarafta  of 
plaintiff,  mia  aaeiuol  ahowad  that  ahe  was  In  fact  aetln^  In  tha 
Interest  of  d«»fend*at  and  with  his  knowledge.   The  Jury  had  a  right 
to  bellava  ha  knew  this  all  tha  tlae  and  that  both  of  thaa  acted  with 
a  ooaaoa  daalfa  of  oheatln^jf  and  Sofraudlnn;  plaintiff.  Miss  Thoa  took 
orders  froa  Bawllna  for  the  delivery  of  ooal  aad  paesad  these  orders 
on  to  plaintiff.   Plaintiff  at  her  request  delivered  the  eoal  to 
defendant  at  seventeen  different  buildings.  Upon  eaoh  delivery  there 
was  aalled  to  defendant  an  invoiee  showing  the  date  of  purohase,  the 
prlee  par  tea,  the  total  aaount,  the  quality,  eto.   I>r.  Hawllna  never 
eoaplalned  beoauae  thle  ooal  was  billed  to  hla  rather  thaa  to  Miss 
Thon.   H«>  rmmr   Infon^ed  plaintiff  of  the  now  alleged  agreeaent  that 
his  purehase  waa  froa  Hisa  Thon  and  not  plaintiff,  or  that  he  waa  to 
pay  [aot  the  prloa  at  whloh  It  was  bllledl  but  a  auoh  lower  prlea  ea 
whleh  he  had  agreed  vXth   her.   After  aore  thaa  two  years  of  this  sort 
of  dealing,  plaintiff's  president  called  defendant's  attention  to  the 
faot  that  a  largo  bill  had  aeouaolated  whloh  was  unpaid.   i)efendant 
then,  as  la  ttio  Hosw  rual  oaao,  Aealad  hia  paraoaal  liability  and 
denied  that  ho  had  purahased  the  eoal  froa  plaint Iff, He  had  used  It 
but  refused  to  pay  for  It.   He  repudlnted  any  obligation  to  plaintiff 
and  aaserted  that  his  deal  was  la  faot  an  ladapandent  one  with  the 
supposed  agoat. 

It  aay  well  be  that  he  aada  ao  oral  or  printed  represen* 
tatlons,  but  hie  oonduot  for  aore  than  two  years  amounted  to  a  repra- 


.^„     J.    «9[t  Jdi^lv  &»^»«oROt  a««il  Am!  ^irQ      ,h%an9i%»itkl  9«w  td 

.ar'lXv^«ia    .1:4  -tot  iftinft^MO 

>a>£;3  Bcnt  m^x::      .'r'.unX«i^  ^i&aje'zt^l)  feAA  :^fii9««kife  lo  ogXt^Jb  aensoo  a 
»'xe4i^   i%#m»M  ^>^«ft  ftOf^U     •n^lMiucT  ;tAo*x9tlid  fi»9^a9V9«  }ii  ;rMAftfiotoi^ 

Otli     ^99KHd9*lUq    to    «^«£»    1»C£^    ^IvOCte    OOlOTAl   OS    ttUfti^OtOib    Ot    ^OXIaS   SOW 

-  :^09  9  ids   «>atf60i»d  i^«fiJtftXq«09 
ijritlAX^>«a%«taX  aftvait  eR     ,60ifT 

:fio-.    ■'■  r  i    aaM    «f%tm    ....         ,  ri'd  d;flw  ^•o'ra«  l^iixi  •<(  tColdv 

t«&  j&«iii»o  ijxftfriRftiq  t"ltil«l«I<i  ^yxll&9h  to 

'^tJU^mJti   LAtfftn-ifi^:   Hiii  j|»Jtfl«£    ,M««  ^anfl  fy>H   Mf9  Jli   •«   ,flluU 

f  ^H,  ^  Kctt  IiM>»  »ta  i:  &Ad  ori  tAA$  b9ta9b 

*"*'  ,.«■«   »«»t&il>i/<);oa   oJi      ,.-.     -^   X«q  o*  6o««tn  tti4 

.7n«9»  Aaaoq^j^ 
«  9h*m  9ti  3»ai   wi  iXow  x»»  ^7 
'-«fi;S'i  ii  4>J  i-fri'-iwiSfejt    v'iAi3i  owl  xjiwW  »•«<»■  let  S0i^f>9  »XA  #»0    ,£floija? 


»«nt«tlon  th*t  h«  v*a  th«  pur«h«Mr  fro*  plaintiff  of  th«  aoal 
d«Ilv«r«d  to  hla  and  «t  tb«  prle«  n«a«a  In  the  invole««  h»   r«e*lT*4, 
Th«  artifice  wa«  eeaentlallx  the  sane  ae  that  used  In  the  io»e  fuel 
k   auppXy  Coiwoany  eaee.  The  fore  of  the  action  there  was  repleYin 
but  the  baeie  of  the  action,  a«  here,  wae  foun<!l  in  continued  conduct 
tdiieh  asounted  upon  the  part  of  defendant  to  fraudulent  repreeen- 
tatlons  In  that  he  vae  obtaining  the  coal  of  plaintiff  without 
Intending  to  pay  for  it  and  while  Intending  to  dleolalB  that  he  was  in 
faot  the  real  pureh&eer.   In  both  eaeec  the  vendor  beeaoe  the  Tletla 
•f  artifice  and  fraud  through  which  it  ime  deprived  of  its  property. 

we  have  not  attempted  to  follov  the  evldenee  la  detail  nor 
dlaeuea  the  euppoeod  coatradlctlonc  alleged  and  argued  In  the  brief, 
fhe  evidence  we  think  chows  the  Jury  could  reaeonably  find  that  the 
•eaduet  of  defendant  aneunted  to  fraud.   That  it  was  fraud  we  do  not 
doubt.   Defendant  does  not  argue  the  for*  of  the  Judgsent  was 
defeotlve  for  want  of  finding  nalice  was  the  gist  of  the  action  as  In 
IngaXls  V.  Hafcllof.  373  111.  404.   That  point  is  not  aade. 

It  is  urged  the  court  erred  in  excluding  evidence  offered  by 
defendant.   In  particular  It  Is  said  the  court  erred  in  refusing  to 
perait  Andernon,  president  of  plaintiff  coaqpany,  to  be  cr«ss*exaalned 
as  to  transactions  which  plaintiff  had  with  Julia  Thon,  the  Belaont 
Coal  Cea^aj^  and  the  BclMint  Fuel  Ooapany  prior  to  ^eptenber  16,  19;^4. 
i»e  have  examined  the  rulings  and  hold  these  were  wltiiln  the  discretion 
of  the  court  on  oross-exairJknatlon.  Moreover,  all  these  auittere  were 
brought  out  fully  la  the  course  of  the  trial  so  that  defendant  was  in 
•o  way  injured  by  the  ruling.   Again,  it  is  urged  that  the  testiaoay 
•f  D,  S.  Willis  of  the  HoM  Fuel  ft  Supply  Ooapany  as  to  dealings  with 
Julia  Thon  in  behalf  of  Dr.  Rawlins  with  that  eoapany,  were  laproperly 
adBltted.   However,  since  the  action  was  for  fraud  and  the  intention 
•f  the  parties  la  Issue,  we  held  on  the  authority  of  aany  cases  this 
evidence  was  properly  adaitted.   Loc1twoo<i  ▼.  Doane .  107  111.  ^.^ti 
Fabian  v,  Traegor.  215  I11.220|  titandard  >4fg.  Co.  v.  brons.  118  111. 
App.  632-634;  Olddoa  v.  Paac.  199  111.  App.  47.   It  Is  objected  the 


i J  ai<iiAJUi^<(«  ««w  «^  turn  Ri  naoltdi 

o^i  4i  jAi«»H  '«<ii^'      X3^   o-i^^  <^^^^->  ^fH,Ji^  «v  ailiaagl 

l<>  »»rMJ9fi  Biif  til  %Slii\  iuo  ifi0so^ 

;;:iw;v?     .^ft  to  lXaii«tf  at  floriT  ^£«t 

;dS'  :&£  -v  fcoey^^iai;     ,ft*ttl«ftA  tXf9q«s«  aav  o90i»^lv« 
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oourt  adaltt«d  tvldcae*  aa  to  eviMirahip  of  tba  prop«rtlof  to  whloh  ooal 

«NIK  doIlTorod  on  tho  ordtra  of  dafandant,      >a  hold  thia  aTldonaa  waa 

adBlaalbla. 

It  la  noxt  ttrgad  th»  eourt  arrad  In  Klvln«;  Inatruatlona. 
Coaplaint  la  aada  of  plaintiff**  Inatruetlen  No.   1,   Mhleh  waai 
*fha  Court  inatruets   the   Jury  tbat  In  a  oItU  aotlon,   Ilka   tha  ona  at 
iMir,   tha  party  alleging  fraud   la  not  bound  to  prove   iti  exlatanoa  ba- 
yond  a  raaffonatola  doubt.      It  will  be   sufflelant  If  tha  fraud  allagad 
in  tha  daelaratlOR  la  aatftbllatMiid  In  tha  nlnds  of  tha  Jury  by  tha 
walfht  aiMl  prtpondaranoe  of  tha  avldanea  only,      it  Ic  not  naoaB»ary 
that  tha  proof  ahould  h€>  of  sueh  a  eharaetar  aa  would  warrant  tha  eon- 
vletlon  of  the  defandjant  In  a  erlmlaal  proaaautlon  for  false  and 
fraudulent  reppaaantatlens.  ^     The  Instruetlon  iPs   slnllar  to  ona  held 
not  erroneous  by  the  'dupf«^®«?  court  In  Mo  Mo  be  rt  a  v.   ;io«bination 
Fountain  Co..   517  III.   165.     There  the  Inatruotion  waa  eritleiaad  aa 
not  Halting  the  Jury   to  the  fraud  alleged  In  the  daelaration.     Here 
th&t  objection  w&a  allttinated.      Coarplalnt   Is  aade  of  plaintiff •«  given 
insitruetlon  Ko,   2,   >^ioh  was  J      Tf  you  believe,   fro*  a  preponderance 
of  the  evidence,   under  the  inatruetlona  of  the  Court,    that  the  defend- 
ant,  0.   A.    Kawlina,    aeted  knowingly,   wilfully,   fraudulently,   wa- 
lioioualy,   and  deoeitfully  In  aauslag  aueh  aotual  dasage  to  the  plain- 
tiff,   if  any,    then.    In  fixing  the  amount  of  the  plaintiff e  daaagee, 
if  aay,   you  are  net  oonfined  to  the  actual  dasanea  ahewn  by  the 
eTidenee,   if  any,   but  may,   in  your  dleeretion,   avard  and  include  la 
your  verdiot  aa  pttaitive  or  exemplary  daaages  «uoh  further  aua,   if 
asgr,   aa  in  your  JudgMat  la  right  and  proper  in  view  of  all  the  evi- 
dence and  inatruotiona  of  the  court.*     This  inetruction  vaa  apparently 
copied  from  the  caae  of  Lauahlin  v.   Hypklnaon.   2«?  111.   «0.      we  think 
it   Bubjeot  to  eritioian,   but  it  i«  apparent  the  Jury  did  not  allow 
punitive  daMMiea,   a»d  the  error.    If  any,   waa  therefore  not  reveralble. 
Complaint  la  aade  of  plaintiff* a  inatruotion  No.   ?,   which  waa)     •The 
court  inftructa  the  Jury  that  if  you  find  fer  the  plaintiff,    ita 
aeaaure  of  dajaaffoa  la   the   fair  and  reaaeaaiae  market  value  of   the  coal 


:i««.t»^»£?    '  .'-^mm  9mi^iv  9m  t«  •omn^tmmnnft  hum  94al9v 
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?    tee  &Xi        .  ^         J    tftlMAO^q^  ml   9i   tUlf    ,llfll«l»i'Ktt  o#    »9«t«»«   tt 
^Qij  'iot  butt  IffrX  Itt^AiUr  t%«T«  «j{7  ntwsrttAi  tits^o 
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4«llTer«d  by  th«  plaintiff  to   th«  d<if«nd«nt»   0.   A.    Havllnt  !••«  thft 
p«/»«nt9  auid*  on  aooount  of  th«  puroli&Me  of  tAld  ooal.  *     It  !■  urgod 
that   tbi«r«  1«  no  eyldonoo  tondlng:  to  ehoK  what  th«)  fair,   r«&iioaiiibIo 
narkat  tsIua  of  th«  ooal  me.     Wo  think,   how»Tor,    thi*  Involoet  obevlnc 
ttao  prleo  oriai^ca,   unobjeotod  to  hy  dofendant,   w&«  tufflelont  «vldone« 
on  thi«  point,      wor^over,   Mr,    4ad«r»on  testified  in  affoet  that  tho 
prloae  ohargvd  M«r«  reasonable.      Complaint  is  mado  of  plaintiff** 
nodlflod  inatruotlon  No.   1,  wiiloh  was:     "^raud  may  ba  provad  by 
cirottnetantlal  avld«nc«  as  wall  as  poaltlvo  proof.      ;har«  fraud  It 
•halted  express  proof  le  not  r^qulrad.      It  oay  ba  Infarrad  fro«  atrong 
promii&ptlva  elrousisst&neaa,  and  if  th^o  jury  believe  from  a  propondarance 
•f  th«  evldenee  th^t  thApa  aro  faetf  and  eirouaatanoat.   If  any,   thay 
•hould  and  «ay  b#  tajcan  Into  eonalderatlon  by  the  Jury  in  datarmlnlng 
wtittthar  tlsa  said  Q,   A,   Bawlln»  fraiadialently  Intandad  to  not  pay 
plaintiff  for  th«  ooal  dallver^d,  "*     It  la  urged  thl«  Inetruetlon  va» 
arronoous  In  eoav«ying  to  tiia  Jary  th*  Idaa  tfeay  could  baaa  thalr 
finding  on  eonjacture  or  fanclad  poaelblllty.      »•  think  tba  inntruetion 
vaa  not  erronaoua,      Strauas  v,   Iranart.   6«  111.   254.      ihUa  tha  In- 
gtruotlons  nay  not  h&va  baan  perfaet,   we  do  not  think  the  vnrdiot  of 
tha  jury  was  baeaute  of  any  error  of  law  fttatad  in  any  of  thaa. 

It  Is  argued  tha  court  erred  in  that  special   Intarro^fatorlaR 
vara  ralMlttad  to  tha  Jury  without  havinir  baan  first  subalttad  to 
eounaal   for  defendant,      tha  raoord   indleatae  that  th#»»?   epacial   intar- 
rogatoriaa  wara  praparad  by  the  attornay   for  rl*intlff  and  aubnlttad  to 
tha   trial  Judga.      ^hathar  attornay  for  dafandanta  haw  or  did  not  am* 
thaia  doaa  not  afflmatlvaly  appaar.      Jupt  bafora  tha  argu»ant  to  tha 
Jury  bagan  tha  attornay  f*r  dafaadant  aakad  if  tha  court  wishad  ta 
taka  ttp  tha  inttmetioaa  in  adTanea»   and   tha   court  rapllad   "No.' 
Attaraay  for  plaintiff  at  tha  olo«a  of  hiP  ajr«u«ant   told  tha  Jury  ha 
1m4  aakad  to  hava  tha  aourt  aubait  a  qua  at  lea  aa  to  «diathar  aalioa  wa« 
Ilia  tl«t  of  tha  aatlen.     Ha  tald  ha  did  not  knew  whathar  tha  court 
would  aubalt  tha  quaBtlon  but  want  on  to  explain  why  under  tha  avldenee 
the  quection,    if   aubaittad,    •hould  be   answered  in  the   affirwfttiwe.      8e 
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■^^lr,\    r   :;v,i:.  Hi    ^-^tet  «fi*  t>^  Rc-.' "  .;^aUi#  ♦*  ym  ham  Aftteite 

v^ii  ?««  ©t  &9^9dria  xi<»^- -  .^-  .'5  M*«  •rft  n»«f9*^ 

tl»jt*  ***«F  s^f»©t  t*^-^   i»*l>l   -afW   X'SfcJt   ^^  05''  jyaltwito^  fll  stfOSfiotie 
T«  ym  »!  f»<*#«*«  "wal  t«  ^"Wrrss  tfi«  "id  ^vvaws^  e«wr  rtut  *«^ 

*«R  >•«  *fi.  .i»^*»fe  *x©i  fMrro^^^s  t«  i?>tft  iB^x*  •<» 

Ti.   xi«<.   »*«  &|ol   Jii^" ■'^-<  lo  fmol9  »>iS  t»  JtlltttiMtq  ^Q'i  xtneSSA 


far  &«  thtt  neor^  ffhov^*  d^ftnditnt  aiti4«  no  9bj«otlon  to  thlt  arguMnt 
to  «!•  Jury  «n<S  HUl  not  oonplAln  «t  uny  tim   thut  th«   int«rr«fatorUt 
htkA  not  t>«ten  eubttltt«4  t*  hi*  for  his   ln«p«otlon.    .'•fondant  elt«t  fri9» 
V*  MUAIL*   "^-^^  ^^^«  ^PP«   9(^^CS63»   &na  oth«r  ot^tmit  to  th«  «ffoot  that 
ttndor  &  for«M»r  st«itia%«  a  dlp»etion  th^t  «p««lAl  Intorrogatori**  iihould 
b«  «iitoaltt«d  to  oppofflns  oounisol  b«for«  th«  arfuiiont  to  tho  jury  le 
■AAdAtorjr.   Th«9«  ««»#«  ooa«tru«d  $79  of  tl39  Praotloo  Aot  of  1907.   now 
#e»,  par.   189  of  tho  eini  yraetlo©  Act.      {s«ith-aurd  f^nn9,    »tati.,oh. 
110,  pp.   ftSd-89. )   thm  Intorrogfttorlft*  mr**  eutenlttta  undor  thli  •ootlon 
appai^ntly  vlth  9«otlon  lit'  of  m&p,  107  in  tsla^,    witleh  In  tubotaneo 
provldem  %h&.t  no  ex<»etjtticin  «i%all   l«(au«  ^gainitt  the  body  of  a  dofondant 
aal«9«  in  a  oa«o  ^«r«i  tbe  J|udg»i»i»t  thall  have  boon  obtalnad  t^r  tart 
and  th«wi  fhall  b«  »  apodal  finding  by  th«  court  or  Jury  that  •aliao 
1«  thft  flut  of  tho  aetioa.     Of  oour»fls,  roquffPt©  for  moh  &  npooial 
flndifig'  «boal4  b«  isulwittad  to  thu  o|::»|'>o»ing  attornoy  aft  tho  otatyta 
provides.      Cotiiiiol  for  plaintiff  insist*   tliiff  waff  dona  and  defandant 
danit^.     Tha  alMtraot  of  ra«ord  doae  aot  thow  this  affirvtativoly  but 
it  do««  ahow  affirsativaly  th<»  interrogatoriae  wfT«  arguad  to  tha  Jury 
by  plaintiff  and  ttuit  at  th^  6lo<««  of  tl3«  OA»e  th«  interrogatoriot 
mt9  «ubKitt«d  to  tha  Jury  stfithout  objooti^a  by  dafsndant.      :^afandant 
to  far  an  tiia  raoor^  elu»wi  aada  no  objaotion  to  tha  InterroKatariat  on 


thle  or  any  other  ground.    Inadvertently, apparently, two   Interrogatories 
instead  of  one  were  given,   ^lalntlfcf  was  not   thereby  injured. 

It  1«  urgad  th&t  (tba  <^nduot  of  eounseX  for  plaintiff  end  the 

eonduet  of  tba  trial  Judga  wara  prajudioial  to  d«>fandant.      va  tiava 
givan  ofcraful  attantien  to  theea  oon^lalBta  and  vithout  saying  thora 
ar«  no  garounda  for  oritieiaa,  wa  iiold  that  tbar^  is  nothiof  ia  thaoa 
raapaoto  vhieh  would  ooastituta  ravarsibla  •rror. 

It  Ic  elaiJMd  thora   it  ao  basis  for  tha  vardiot  ia  tba  avi- 
Aaaaa.      Tha  plaintiff* e  olaia  «»«  «t«t«d  in  tha  eoaplsint  was  far 
$3,210.57.      Tha  vardiet  of  tha  Jury  va«  for   j2,918.:^7.     Ajiparantly, 
tba  jury  by  aifftafca  daduotad  a  $.700  ehaek,   payaant  of  whiah  was  otappaA 
by  dafondant.      Tha  aistaka  vas  against  plaintiff.      )>afttndant  has  ao 
standing  to  ooaplain  of  it.      It  is  ajtrarant  that  no  punitivo  daaai^as 
\Mr*  allowad  and  tha  aotual  damages  found  ara   ^300  lass  than  should 
hava  baan  allowad,      -ubatantial   justiaa  has  baaa  attainsd.      Ths  judg- 
•aat  vill  ba  afflrwid. 

jvMxnf  Arrinas. 

C'Ceaaor,   r.j.,  aad  Mo^araly,  J.,  oonour. 
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HACI»Ji  FUKL  GOMPAMX,  an  Ililnolt 
Corpomtlon^ 

^p«ll««. 


BH.   0.   A.    !UWLZ»S  and  JULIA 
VAIIZERVIS, 


SU7KRI0H  COURT, 
COOK  COTJHTr, 


BE.    0.    A,    RAWLIIS,  )  ^   >^>- 


*pp.ii.«.      ^06  I. A.  580 


SUPPLKMEHTARX  OPTNlGH  UFOR   P?;.TITIOI}   FOH  RSilEARlKtJ, 

The  pttltlon  «aye  th«  ooart  aleapi  rehend«d  thevror  arffued 
with  r«f«r«tie«»   to   epftelal   Int^rrogatoriett,      Th«  languaga  of  th«  opinion 
h&s  b««ii  Biodifl»d  la  that  rmwp^et,      taction  Q&,  par^j^raph  189  of  tha 
Cmi  Fpaotlee  Act   (B«itfa«Burd  iinno,    Sstat*.,   ohap.   110,  p.    658)   U  tha 
ffame   an  taction  79  ot  tha  Praetioe   /iot  of  1907  waa.      This  tiaotlon  v^ 
qulree   that  raquattn  to  find  spaelally  upon  any  cBstarial  question  or 
question*  of  fact  shall  be   ttated  to  the  Jury  in  writing,    "which 
que«tlone  of  faot  shall  ha  subnlttad  by  the  party  requtating  tha  aaaa 
to   the  adverse  party  before  th«  oommenoeae nt  of  the  arguawnt  to  tha 
Jury."     'rha  aectloa  alao  providae  In  subetanoe  that   aubaitting  or  re- 
fusing  to   eubalt  a  quaation  of  faot  to  the   Jury  when  re que a ted  "way 
be  ezoepted  to  and  be  reTleved  on  appeal,   a«  a  ruling  on  a  queation  of 
lav.**     Tha  eaaaa  hold   the  proTlaion  of  tha   atatute  requiring  aueh  a 
queation  of  faot  be   subaitted  to  tha  advarea  party  la  aandatory.    r.'C.C. 
A   5t,    L,    H.    n,    Co,    V.    Salth.    807   111,    486-400 J    Chicago   vlty   In.    Co.    v. 
Jordan.    215  111,    390-396J  Prloe  v.    dalley.    265  111.    Vp,..   ;»J)0;    Reyt   v. 
Worth.    271   III,   App,    119,    Thaaa   caaea  are  all  diatlnguiahabla   froa 
thlR   in  that  the  queation  here  aaaaa  to  be  narrowed  down  to  whether  the 
Interrogator  la  a  ware  in  faot  aubailtted  to   tha  adverae  party  aa  re- 
quired.     In  the   oaaea   cited  it   aeeaa  to  have   been  eoaoeded   the   apeeial 
Interrogatorlea  were  not  ao  aubalttad.      In  thla  eaae   the  report  of 
proeeedlnga  doea  not   ahow  any  puling  by  tha   trial   Judge  on  thla 
queation.      If  appellant  daaired  to  raise  this  queation   it  waa  hie  duty 


T.i!;^  Asa  ?nijjufij:  .     .     . 


'08r'  J'..T  ao^     •"""" 
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aJLctf  n©  9'^kfl   Lie^x-'.j    mi>i    %'d  ^ilLvn  xttM  vodu  tea  m9ob  »^X£i»99o<xq 
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to  obtain  and  pr«B«rT«   tueh  a  ruling.      (  .«lth-Hurd  Anno.    iJtat*., 
fi859,36;    iiupr«««  Court  Hu1»  fl6, )      This  court  oannot  premiae  trror.      On 
the  contrary,   avery  prasuaptlon  1«  In  favor  of  th»  trial  oourt  and 
that  th«  trial  wat  earrlad  on  aoooz>dlng  to  law.     Tha  report  of  pro- 
eeedlngfl  thowc  th*   wpaclal  inttrrogatorlas  w«r«  argued  by  iLttorney  for 
plaintiff  and  tubaitted  by  th^  court  to  the   Jury  without  objeetlon  on 
defendant's  part  nor  w<r're   the   easie  excepted  to  ae  provided  by   the 
statute,      although  the  record  shows  defendant  did  except  to  the 
instruction*  at  required  by  section  67  of   the    :ivll     ractlce  Act,      The 
abstract  indicates  that  this  contention  about  the   subaisslon  of   in- 
terrogatories to  defendant  was  urged  for  the  first  tiae  in  defendant's 
■otion  for  a  new  trial   and  ae  Uo,    30  of  36  reasons  given  why     the 
motion  for  a  new  trial   should  be  granted.      The  aotlon  for  a  new  trial 
was  denied  by   the   court,    indicating,   ve  think,   that  in  the  opinion  of 
the  trial   jud|ge   the   interrogatories  had  been  in  fact   su  bait  ted  to   the 
adverse  party.      It  is  apparent  the  point  was  thought  of  after  the 
trial  was  over.      Other  points  raised  simply  reargue  points  aljready 
decided. 

Petition  for  rehearing  is  denied. 

PETITION   DilNIED. 
O'Connor,   P.J.,  wUL  NtSurely,   J,,   concur. 
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App«ll«e, 
JUSTICE  MATCHETT  DELIVEHED  THE  OPIWIOH  OV   TH£  COUHT 


Corpora  tioit» 


306  I.A.  F^80^ 


This  eatt«0  has  b»«ii  bora  prevlouely  (399  111.  App.  610)  whon 
a  Judfiaont  for  plaintiff  for  450,  onterod  on  a  vsrdiot  of  the  Jury  In 
tho  i^uniolpal  Court  of  Chicago,  wa»  rovvreod  and  the  oaute  romandad, 
tha  oourt  dotaralnlng  that  plaintiff  wa»  antitled  aithar  to  tha  full 
aaount  olalaad  or  nothing  whataver.  Tha  jury  had  apparantly  raaohad 
a  eoaproBlso  vardiot.  On  tho  fuheaquant  retrial  of  the  ease  Judgaoat 
vae  entered  on  a  verdiot  for  defendant  and  thie  appeal  followed, 

Flalntlff  aiieerta  that  the  yerdiot  Mae  eontrary  to  the  aani- 
fest  weight  of  the  oTidenoe;  that  the  oourt  should  hare  granted  a  new 
trial;  that  there  vae  error  in  th«  adniaeion  of  certain  evidenee  and 
that  he  should  have  had  Judgment  notwithstanding  the  rerdlet. 

Itoe  statement  of  olaiia  assorted  that  f500  vae  due  plaintiff 
for  legal  serTieee  rendered  In  the  Matter  of  Hoekford  storage  w«re* 
houses,  a  eorporation,  bankrupt  ease  No.  3016,  federal  Dietriot  Court 
for  the  liorthern  District  of  Illinolt,  western  Division,  and  for  #5 
ejpenaes  inourred  at  defendant *e  request. 

defendant  pleaded  that  it  retained  plaintiff  to  repossess 
certain  property  for  the  Roekford  Breving  Coapaay,  paying  \t90   on 
aoeount  and  agreeing  to  pay  9260  mor»   in  the  event  of  fuooeee.  Ad- 
ditional vork  having  beeoae  necessary,  defendant  a^creed  to  pay  and 
did  pay  ^600  taut  knev  nothing  ooneeming  the  bankruptcy  case  and  did 
not  agree  to  pay  i500  therefor.   It  further  stated  plaintiff  had 
cashed  defendant**  oheok  isarked  "Balanee  Paid  in  full. " 

The  unoontradioted  evidence  shovs  that  in  October,  19.M, 
plaintiff  vas  retained  by  defendant  to  replevin  certain  aaohinery  in 
the  possession  of  the  Hookford  hreving  Coapany,  for  vhioh  plaintiff 


T«OXf 


-   .^HiMa^ 


^0,»-^    J  .T  ?^()p    ■         •'""•^«* 
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r«oclved  i50  and  wtt*  to  g»t  r^dO  aor*  If  he  eoald  g«t  po«»«acloR  of 
th«  AAOhinery.   wh«n  It  wae  iubstqutntly  iii«ettrt&ln«d  th*t  ttw  bnwtry 
vai  In  the  hmiidt  of  a  r«o«lver  In  bAn)uniptoy  the  agreed  fee  wat 
raised  to  1800,   The  bankruptcy  oourt  deolded  that  defendant  waa  en- 
titled to  the  maehinery  av  agalnet  the  receiver  of  the  breirine 
•oapanj  aaA  a  etateaent  vae  rendered  for  plaintiff *e  eervicee.  km 
atteapt  wae  then  aade  by  defendant  to  reaove  the  maehinery  froa  the 
building  beleagins  to  the  iiookford  t  to  rage  warehouse  Coapany  C^leo  in 
bankruptcy!  but  the  ouetodian  of  the  building  refused  to  perait  re* 
Boval  until  a  court  order  was  secured  and  a  bond  filed.  Plaintiff 
••curod  euoh  an  order  and  had  the  hovA   filed.   It  le  the  fe«  for  this 
latter  service  vhioh  ie  in  dispute. 

Plaintiff  contended  that  a  cheek  for  l-'.5,  endorsed  by  hia, 
for  "Balance  in  R'ull"  should  not  have  been  adoitted  in  evidence  ae 
the  issue  of  accord  and  satisfaction  was  not  in  the  case.   While  there 
is  auch  to  support  this  contention,  ve  find  it  unnecessary  to  so 
decide.   Plaintiff  had  rendered  a  statement  for  i-BOB,   shoving  a 
halance  due  of  :^430  and  clearly  Unoluding  therein  a  claim  for  »305 
for  services  and  expenses  in  the  Sockford  ^storage  warehouises,  Inc. 
matter.   There  was  no  evidence  of  any  dispute  between  the  parties  ss 
to  this  statement  at  the  tiae  the  check  was  endorsed  ** Balance  la  rull' 
and  the  stateaent  attached  to  the  check  shoved  it  was  in  full  for  the 
4S00  itea.  Kenoe,  there  could  be  no  accord  and  satisfaction  for  the 

305  iten.   It  le  a  fundaaental  principle  that  there  can  be  no  aooox^ 
and  satisfaction  in  the  absence  originally  of  a  bona  fide  disputs  as 
to  ttie  amount  to  be  paid.   3iegel  v,  Cohen.  210  111.  App,  338j 
tepodburj  V.  u.  i>.  Casualty  Co. .  284  111,  227;  Fiponoay  Kuel  Co.  ▼. 
standard  .leotrlo  Co..  S60  111.  604.   That  belnr  the  oase,  the  evidenee 
does  not  show  an  accord  and  satisfaction  assualng  that  Issue  was  in- 
volved In  the  oase.   Since  the  expense  itea  was  not  denied,  defendant, 
it  would  eeea,  should  be  held  liable  for  that  In  any  event. 

The  testlBoay  of  Hugo  L.  (>ets  in  behalf  of  defendant,  and  in 
whose  aaae  the  litigation  for  defendant  was  conducted,  ehows  that  aftsr 


?  •m  A««  0«^   feovlwai 
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hft  found  th«  aAQhlncry   eould  not  t>«   taJk«n  out  of  t)ie  building,  ho  wont 
to  plaintiff**  offloo  on  tlw  inatruotion  of  ditfend&nt**  vloe-pr««ldont 
to  roquont  hl»  «s«lstane«  whXoh  wan  givon.     Thin  la  not  oontradiotoA. 
f^r,   Blrk  of  dafondAnt  oonpany  adnltted  those   aarrioae  wara  not  paid 
for,     Tha  only  dafanao  unsad  la  that  it  wa»  the  Intantion  of  tha 
partial  ttiat  auoh  isarTleaa  \^9nt  vlthin  tha  taraa  of  tha  orli^inal  oon- 
traot.     «p,   Blrk  gava  sona  tvidanoa  to  tha  of fact  that  this  s^rTloa  waa 
within  tha  oontanplation  of  tha  partiaa  at  tha   tlna  that  eontraat  waa 
Mtda,   but  this,  undar  all  ttktt  olreuastanoaa*    aeana  aoat  Improbabla. 
Plaintiff  testlf lad  that  Birk  In  bahalf  of  dafandant  axpreaaly  agroad 
to  pay  a  raaaonable  fee  for  tarvioas  to  be  rendered  in  the  Aoekford 
warahouae  CoaoMUiy  matter.     Thlt  le  denied  by  Blrk.      .whether  the  pro- 
■lea  waa  nade  or  not »   it  seems  unre&eonable  to  euppoee  th&t  it  wae  tha 
intention  of  the  parties  that  this  unusual  and  unexpected  service 
should  be  rendered  without  eompenaation.      m  think  the  Jury  was  misled 
by  the  oheok. 

We  hold  that  the  verdlot  of  the  Jury  wae  against  the  Mani- 
fest weight  of  the  eTl4enoe  and  for  this  reason  the  judgment  will  be 
reirersed  and  the  oause  reaandedu 

REVERSED   AJiU    ^is'.nMilii.u, 

O'Connor,   P.J.,  and  Ke^urely,  <J.,   ooneur. 
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Appellant,        ,  y 

V,  /I         / 


CHICAiiC    TITL:     A! 
Corporfttlon,   »»  Try 
greens nt  30466  and 
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m,  JusticK  MAfCfffitt'  DELiyiRKiy  tm  opinion  or  wf:  coort. 

In  an  ae«lon  In  tort  for  peraonal  Injuria*,  upon  trial  by 
Jury  tharo  waa  a  vardiet  for  dafendant  on  whleh  th«  court  «nt«rad 
Jttdgaant,  froja  witloh  plaintiff  apj^ealg, 

Th€  action  vaa  basad  oa  an  Injary  racaivad  toy  plaintiff,   at 
•Jba  allafad,   on  E^aptaabar  SO,   1936,   wbiil«  plaintiff,   the  gtta«t  of 
tenants  of  an  a|>arte»ant  in  a  building  danlsad  by  defendant,   was  en- 
taring  a  paaaanger  aleirator  on  the  third  floor  of  the  buildinf.     Plain- 
tiff alleged  the  elevator,  ^^iloh  waa  of  the  autonatio  kind,   wac 
operated  by  tbe  passenger.     She  averred  and  offered  proof  tendinc  to 
show  that  tiie  elevator  was  dafeetlve  to  eucli  an  f>xt«nt  that  in  the 
operation  of  it  the  platform  of  th<^  elevator  vould  vtop  ottoh  below  the 
level  of  the  floor  ^then  the  button  ^&a  pushed,     flaintiff  arguee  that 
the  aanifest  weight  of  the  evidenoe  va«  in  her  favor.      The  evidenae   is 
eonflieting.     TlM  oentrolling  question  in  the  ease  is  raised  by  plain- 
tiff* e  point  that  the  eourt  erred  in  an  Inctintetion  given  to  the  Jury 
At  the  reotttet  of  defendants. 

the  inetruetion  wae  as  follewei      *Tou  are  instruated  that 
the  defendant  or  defendants  vho  you  nay  find  were  ■aintainlng  the 
automatia  elevator  aeationed  in  the  evidence  were  not  ineurerc  of  the 
safety  of  persons  usin«:  the  elevator,   and   that  it  was  the  duty  of  the 
plaintiff,   at  and  before  the  ti«e  of  the  oeourrenoe  ooaplained  of,    to 
exercise  for  her  own  safety   ruoh  eare  and  oaution  es  would  be  exsr- 
oised  by  a  reaaonably  prudent  person,   aotinf  prudently,   under  the 
saae  or  eiallar  a ireuii stances  to  those  shown  by  the  evidence;   and,   if 
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Id  ^««»v:  .  siifcXa.  ^ii4w   «{^S4'X   ,0S  iftcI««7<|9S  no   ,£>9|^«Ii«  miM 
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^   ,\X;ra«Jbcrtq  inisrs*  «o9at»<;  7o«binq  tXcfMio««(n  «  v^  fretXe 


you  find  from  th«  •▼ld«ne«  thAt  It  wa«  th*  duty  of  th«  plaintiff, 

b«for«   thv   fit«pp«d  into  the  «lev«tor,   to  look  &nA  a»«*rt*ln  wh«ro  Xh» 

floor  of  th«r  •lovator  wa»,   and  that   ffha  failftd  to  do   io;   Knd,    if  /ou 

find  furthor  that  h«r  failure  to  do  bo,   if  she  did  bo  fall,   was 

ncgIitfifno«  which  cauH«d  or  proxinataly  oontrlk>ut«d  to  oauBo  tho  o«cur- 

r«noe  ooarplalned  of,    th«n  tho  plaintiff  cannot  r«eov«r.  "*     Plaintiff 

■a]r«'   (and  d«»fendftnt  d«ni6R)    that  thlix  inatruotion  dlx>«ots  « 

Yerdldt.      f^  thlnJbc  plaintiff* «  oontention  in  this  rosycct  auat  b«   bub- 

tain«d.     The  Instruction  in  BUbfltanco  tollB  th*  Jttry  that  if  Xh»j  find 

the  faota  to  b«  «8  r«l£it«d  in  the  inietruction  thoy  shall  r«tux*n  a 

v«?r<31ct  in  favor  of  defertdaat,   tnd  thi«  w«  underetand  to  b«  an  in- 

etruetl&n  whleh  diracte  a  ▼srdiet.      In  t:aitii  v.   central  >'^y.   Co. .   142 

111,   i^p,    511,    tha  opinion  eolleote  the  ca»«e  and  etates  thw  law  to  b«: 

*'4hlle  it  1«  this  w«ll  e®ttl«d  law  that  the  instruct  ions  of 
th«  eourt  »u8t  !»•  takmn  as  a  w!i;Ol»,    as  eontonded  by  app«ll«e,   and  that 
tli«  Isyi  appllcabl*  to  diffarent  questionit  saay  b«  »tat«d  in  soparate 
in«truetion«,   and  thft  law  applloabl«  to  all  queetlont;  involvod  nvBd 
^•t  b«   etat«4  in  eaeh  Instruotion  cciT«n,    in  eueh  ea«o,   th«   instruotions 
•ttppl«»eat  ««ch  othar  and  whor*  the  lav  1b  fairly  stated  when  viswad 
as  a  series  they  then  fulfill   the   legal   reculresient?.      But  vh^re  an 
Instruetion  In  effect  direote  a  verdict,   or  by  the  orijlnary  Interpre- 
tation of  the  language  ueed  it  is  euseeptible  of   beln^?  understood  by 
•a  ordinarily  intelligent  person  a»  ftsnttialng  the  finding  of  a  verdict 
by  a  Jioy  for  one  of  the  parties,   such  an  instruction  «u«t  be  regarded 
as  directing  a  v.?rdict,     Pardridge  v,   Cutl^-r.   I6fl  ill,   604j   Monteoae nr 

Within  the   rul«  as  thus  stated,   we  hold  the  iBetruetioa 
oos^laiaed  of  was  on«  whioh  directed  a  verdict. 

Plaintiff  m  the  trial  court  testified  that  she  was  eighty- 
one  yeare  of  age;    that  she  went  to  the  preaiees  in  Question  fbere  her 
Bon  lived,   and  went  up   the  elevator  alone;    that  she   started  hOM 
about  0:00  or  «J30  l'.?^.;   th»it  her  son  was  with  her,     they  started  out 
in  the  hall  together,   and  wiMA  they  oacM  very  near  to   the  elevator 
there   vas  a   *phione  call  for  the   son  froa  his  apartaent.      7he   sen  thea 
said  to  his  ■other  that  he  would  be  right  out  and  would  aoet  her  la 
the  lobby.      Plaintiff  then  pushad  epea  the  outside  door  of   the 
elevator,   held  it  with  her  laft  head,   took  hold  of  the  other  door 
with  her  right  hand  and  puehed.      "he  eays   she   stepped   into  space  aad 


."ttir«lAl«c  «B(J  to  i$tib  sKt*  amv  ft  tMM  wanhlf  «Cf  m«Ti1t  ftrrJtt  i»ot 

uov   1-'    -^•>-'    jo«  •&  •#  A<»i.?£*t  M-)^.  itmAi  iMA  ,»j»w  f©*«T»X»  »rf3   lo  -soon 

41  a:  .5!»;rj»i»i  ««  9^  ^  trajil  ody 

iMf  «jr  **»!  «i!;r  -  -  ,,  -   .......  ,......„    i.:u;   a^fiiij.AO^  fTolalqd  «d#   ,1X5   ,  :^--    .rrr 


i'  ^r-xiieo  t»i%t  »fif  tit  \tttntMt 
•x»il  <n'>^4>  (iQit^iMin  at  8i<»als!9tc3  ftdt  ot  tn9^  9dm  iMii  (•fA  !•  mrrnvx  ^ao 

rtoT       .;■.  f'o^    3;^'^   'iOT;    fX«o  isaMf<$'   >J  ^-^   <»-;.  '=1* 

.  ..:c.  '         t  .%dt  'jr»jtto»  ft    . 

■J  blmti  M9oi    ^itfimd  ttrnt  t^d  mtt  91  lilmd  «io^A>r«X» 
^1*  tipB«  wife     SmJkm  km  ytmd  tOgti  vmI  dthi 


turn«d  co«pl#t»ly  upfld*  «xnm.     On  oro«ii-*xft«lniAtlon  ah*  •aid  th* 
•levator  had  a  lliKht  In  the   top  of  it.       'hn   ««ld   ahA   thought  oh* 
•toppod  into  ep*««  without  looklrvg.     Thl«  laatruetlon  tolla  th#  Jurr 
thAt  dofondaat  wkk  not  &n  iniiun»r  of  th«  csftfttty  of  perseae  ualnff  th« 
^^^ ilovator.    It  1»  «gr«ed  this  1«  a  oorroct  Bt«teai«nt  of  law,      Tho  In- 
struction further  told  tho  Jury  th&t  It  wae  the  duty  of  plaintiff  at 
and  bofora  the  tlKO  of  the  oc«urri*nc«!   t©  «x«rol80  for  her  own  safety 
aueh  e&ra  «aid  o&utlon  at  «ieuld  be  roqulrfid  of  a  reasonably  prudoat 
p«rtoa  XLnA9r  thei  saiw  or  «l»llar  clroumfftanees.      I'hls  al«o  it  eoneodod 
to  be  a  oors^ct  statefla^at  of  law.     However,    the  inptruotion  then  paaaee 
front  a  general  etatement  of  vhat  the  law   Is  ta   the  conelderatlon  of 
facte  peculiar  to   the  o^^sk,   &nd  it  unSia rtate.es  to  point  out  and  define 
what  plaintiff*®  duty  wa«  bafor«  ahe  stepped  Into  the  elevator. 

The  iRistructlon  euggeete  that  the  Jury  sight  find  fros  the 
omla«lon  to  look  &.nd.  aseertaln  wher*  the   floor  of   th*»  *? levator  wae 
that  this  wae  negllgenoe  proximately  eauelng  the  coourrenoe,   and  that 
If  they  »o  found  ehe  could  net  recover  at  all.     On  croee-examlnatlon 
plaintiff  was  aeked  vriiether  ehe  had  looked  to  eee  whether  ti\»  elevator 
wae  levftl  vlth  the  floor,     At  flret  she  said  thla  oould  not  be  dene 
under  the  elroumstaneee.      3he  eald  ahe  would  have  to  lean  and  look  over 
the  eutelde  grating,   and  that  she  did  not  think  «he  ever  did  that. 
The  anewer  wae  etrleken.      Bhe   theit  e&ld  when  ehe  went  into  the  elevator 
there  vara   two  doore.      v^he  opened  the  outelde  and  then  the   Inelde  one. 
With  the  doore  opened  ehe  eupposed  Rhe  oould  eee.      She  Juet   stepped  In. 
She  Bay  have  looked  on  other  oeeaelcne  but  she  did  not  on  this  orw, 
Plaintiff  aleo  admitted  that  when  her  depoeltlon  wae   taken  ehc  had 
«ald  In  reply  to  a  queetlon  ae  to  whether  ehe  looked,    *.Ne,    I   didn't 
look,    I   Juet  etepyiOd  ae  usual.**     The   euggestlon  of   the  Inetruetlon  le 
absolutely  to  the  effeet  that  If   (the  did  not  look,    this  wae  negllgenoe 
whloh  would  Ittr  her  right  to  reeover  Irrespeetlve  of  any  and  all  other 
faote  and  olrcuAStanoes  In  the  ease.      The   instruotlon  does  not  infers 
the   Jury  that  plaintiff   in  entering   the  elevator  had  a  right  to 
assuBW   that  those  in  oharge  of  It  had  ueed  reasonable  eare   in  order  to 
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■••  that  It  w«»  In  prop«r  oonditlon  to  ,!:«rform  ItnlUnotlont,   and  with- 
out «ueh  Inforafttlon  a«  to  thfi  lav  applieabi*  It  waa  not  i«probabIo 
that  the   Jury  wotild  b«   lad  astray.      In  Moohr  ▼.    VletorXa  Inv.    Go. ,   144 
Wath.    587,    the  eourt  quotas  vlth  approval  from  Tou»»y  v.   Kobarf.    114 
N.X.   312,    316: 

•An  alevator  for  th«  carrlago  of  person*  la  not,   Hk#  a 
railroad  oroKelng  ®t  a  highway,    Buppouad  to  b«  a  placfi  of  cL«nii«r,    to 
b«  approaehad  with  graat  oautionj  but,   on  tha  eontrary,   It  aay  ba 
asvumad,   ^^tien  thf*  door  1«   thrown  op«n  by  an  attandant,    to   be  &  pi&oe 
which  »ay  b«  eafaly  entered  without  wtopping  to  look,   listen  or  males 
a  spaeial  exaiaination.  " 

In  Fraser  v.   Haryer  iiouse  Co. .   141  HI.  App,   395,   it  was 

iMld  tha  proprietor  of  a  pMeaenger  elevator  vae  to  be  held   to  the   sa«e 

4«§r«a  of  Oftjpe  for  the   safety  of  guests  as  a  railroad  is  requis^d  to 

use  for  the  safety  of  lt«  passengerB.      In  tO^t  opinion  the  oourt  saidt 

*It  cannot  be   Imputed  to  a  pasj^enger  as  negligence   that  he 
assumes  whil@  riding  an  attitude  to  «iihich  the  oonstruetion  of  the  ear 
invites  or  tempte  hla, • 

^"  >^Moago  t^xehaaae  isuildin^  uo.    v,    nelson.   197  111.   537,   the 

•^ttpreffie  eourt  said: 

*When  the  door  >^afl  thrown  open  in  sueh  a  way  as  to   invite 
the  passengers  to  alight,    it  >^as  not  appellee's  duty  to  stop,    listen 
or  suUie  an  examination  b<!4fore  d«pa.rting  fron  the  elevator,      i^e  had  a 
ri«^t  to  asBuae  th».t  th<?  apMaXl&nt  Vfould  perform  its  full  duty   toward 
hi«.  " 

the  rule  rests  upon  a  familiar  principle  of  the  lA%i,   naraely, 

that  a  person  he^e  ei.  right  to  aseuse  those   in  aharge  of  inRtrunental- 

ities  of  this  kind  will  use  the  highest  degree  of  oare  coapatible  with 

the  operation  of  the  instrumentality  to  see   that  it  is   fitted  to 

perforR  its  function.      'Jpon  the   «>aae  principle   it  was  held  in  Pollard 

V.    ^'iroedway  ^ent.    t'otel   Corp. .    355  111.    312,    that   the  proprietor  of  a 

hotel  who  invited   the  public   to  oorae  and  for  a  gainful  purpose,   had  no 

ri«;ht  to  pensit  the  existenee  of  dangerous  and  uncuarded  offsets  or 

steps,    so  that  the   sli^^test  aistaice   on  the  part  of  a  guest  would 

result   in  injury  to  bin.      The  oourt  said: 

'The  law  does  not  oharge  one  with  antleipating  dangere  and 
n«<iglig«nt  conditions,    but  he  nay  assus»  that  others  have  done   their 
duty  to  give  proper  warning  of  hidden  dangers. * 

Li  jPaak  V.    City  of  Chicago.   891   111,   App.    6,    this  eourt  hac 
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Applied  th9  0Ane  principle  to  a  plaintiff  aeoli^ently  Injured  while 

Mmlking  upon  the  public  •treetv*      i^»  theri*   «ai<ir 

^'Long  Ago  our  i^upniffie  Court  held  that  a  pedestrian  upon  a 
sidewalk  BMty  ordinarily  ansune  thfiit  it  Is  in  a  reaeonabl/  safe  ooo^ 
ditlon  for  traYitl,   and  is  not  absolutely  bound  to  keep  hi«  eye*  oon- 
stantly  fixed  on  th«»   sidewalk  in  a«ar©h  of  poewlbl**  hol#»  or  oth«r 
defeoti.     aity  of  Chicago  v.    ^^bcook.   14."*.   TH.   ^isa;   araham  v.    -itj  of 
Cihieairo.    360  III,   App.    590. " 

Thii>  rule,   i<!^e  tMnls;»    Iff  partieularly  applicable  to  tio«e 
malntainini  for  the  use  of   teaante  &M  their  gueeta  an  autoousitlo 
elevator,   the  sli$hte»t  d«feot»  la  v/kioh  render  it  dangeroue  to  j;;^rfe»a 
invited  to  uee  it. 

J.lN»fendant  e&yei  th&t  the  injitruotion  after  all  puts  all  thete 
t^ueetione  up  to  the  Jury*   and  in  a  way  that  it  true.      The   Jurorn  are 
not  uaually  aooue toned  to  taakr^  &  oareful  anfilyslR  of  sentenoe*.  and 
thie  in«truotion  i«  of  a  kind  %r»ll  detlgned  to  nislead.     Under  all  the 
eirouwstunoee  ta  thie  ease  the   ln«!truetlon  amounted  praetically  to  a 
direction  to  return  ft  verdiet  for  the  defendant,  whieh  the  Jury  did. 
There  were  leeues  of  faot  In  the  caee  which  should  have  been  tired  by 
the  Jury  under  proper  instructions.     For  the  error  In  giving  this  in- 
struct ion  tlM  Judgment  will  be  revereed  and  the  oause  remanded  for 
another  trial. 

O'Connor,  ^.J,,   and  lioSurely,   J,,   ooneur. 
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This  le  an  «ppe*l  froai  &  judgment  in  tort  for  il226  •nt*r«d 
on  the  v«x>diot  of  &  Jury.      It  1?  urged  for  n«T«r8«I  thAt  plaintiff 
failed  to  eetablieh  a  prlna  faeie  oa«>«;   that  the  verdict  is  againet 
the  aanife^t  veifht  of  the  evidence ,   and  that  the  eourt  erred  in 
inctruetlons  given  and  refused, 

the  left  leg  of  plaintiff  was  broken  »t  the  knee  an  Noveotbcr 
8,   1©3V,   in  an  accident  at  the   interse«tion  of  Lincoln  and  winneaao 
fivenues  in  Chicago,   when  he  wsl»  getting  on  or  riding  on  one  of  defend* 
ant*s  ttreet  oare.     Lincoln  avenue  extends  northveet  and  southeast; 
vinftetiac  avenue  east  and  weet,      'ftie  ooMplaint  charged  defendant  wae 
negligent  in  failing  to  eauee  the  street  car  to  stop  a  aufficient  tiae 
to  give  plaintiff  a  reasonable  opportunity  to  get  on  the  car,   and 
negligent  in  Moving  the  oar  with  «  sudden,    cevere,   violent  and  unueual 
Jerk.      The  anewer  denied  defendant  vaa  negligent  in  any  of  theee  re- 
•peets  and  denied  plaintiff  wae  in  the  exercise  of  due  care. 

m  hold  the  evidence  wae  sufficient  to  sake  a  prima  fccle 
case  requiring  ite  subnicsion  to  the  Jury.      Kevale  v.    ^orton  9»lt    -o. . 
ZA'd   111,    App.    80fi,    2X3. 

The  evidence  tended  to  ehov  that  on  the  Mrnlng  ii  f|ueetion 
plaintiff  vas  on  his  way  to  hiff  office  dovn  town;    that  he  carried   in 
hie  hand  a  newspaper  and  a  container  about  nine  by   twelve   Inches  in 
dlMnsions;   that  he  went  fron  his  hOM  to  the  Intersection  for  the 
purpose  of  beconing  a  pasfienger  on  defendant's   street  ear;    that  rein 
vas  falling  and  while  waiting  for  the  street  car  plaintiff,   with 


'S8,T.A,iaOR 


\.\\ 


,***iAA*.#4^t" 


r-i  sm  *s^..%yiMQ  rrAmtm  aoi?Q9i»  ^m 


»io4^  jspai-iq  M  ^^iMSi  03   ♦fl»i»itl»«   «iiw  »ofl«kfelv«  •«!*  Sled  •'^ 

.SIS  ,aos  .qqA  .xxi  a*s 

fli   &«ifx4io  sd  $&<i?    iftwtti  nv«&  •»l)t&  ^Id  e«  %«¥  «i£{  ao  mv  llllAiAlq 
nim  *i»ii4    joa*  ;rt'trxir»  9*Joab«»l«&  «©  -atrartftaftiK  «  a«iJWi»«*  lo  w^winuwi 


-«- 

■•▼•Mtl  othvr  |>«r««n«,  took  shelter  In  a  doorvaj  at  the  northwest 
e«rMr  of  the  Intereeetiem  that  defendant**  ear  arrived  at  Ite  ueiaal 

tlBe»  whieh  wae  about  BtOB   a.m.,  and  stopped  at  the  plaee  where  It 
was  aeoustosMd  to  stop;  that  plaintiff  with  other r  who  had  waited 
oros«ed  to  the  ear;  that  all  the  other  people  got  on  the  oar;  that  a 
large  truoii:,  also  l»ound  south,  stop^  «d  a  few  feet  toaok  of  the  street 
ear;  that  plalntlf*^  wag  elosely  following  the  passenger  l«m<»dlately 
in  front  of  hisi  and  was  about  to  board  the  oar  v^en  It  started  up; 
that  the  truelc  i^tarted  up  at  the  0a»e  time;  that  plaintiff,  oonf rented 
with  tble  situation,  Juw^ed  about  a  foot  or  a  foot  and  a  half  toward 
the  aovlng  car;  that  he  got  hold  of  the  grab  handle  of  the  ear  with 
his  right  hand  and  hit  the  step  with  his  right  foot  slsultaneousl/. 
When  the  oar  had  oarried  him  a  little  distanee  he  *hell«red. "  The 
eonduotor  rang  the  stop  bell.   Th«  oar  v&»   stopped  about  26  or  35  feet 
frott  where  It  started,  Plaintiff  ©ays  his  rl^t  foot  was  solidly  on 
the  step  but  at  no  tlMe  did  he  get  either  foot  &n   the  platform.  How- 
ever, ae  the  ci&r  ease  to  a  stop  be  pulled  hiasself  on  to  the  platfom. 
He  was  not  unoonaoious  at  any  time.  He  paid  fare  to  the  eonduotor  and 
went  into  the  body  of  the  o&r.  He  hobbled  or  hopped  on  one  foot  into 
the  inside  of  the  e»T   and  took  part  in  a  oonversatlon  in  whieh  tlM 
oondooter  asked  the  naoee  of  witnesses,  U9   wrote  his  own  nasw,  address 
eto,  on  a  oard  and  g&v^  it  to  the  eon^otor.  He  did  not  at  this  tiae 
feel  pain.  Ke  told  the  eonduotor  he  tiiought  his  leg  was  broken.   Im 
1935,  the  patellA  of  the  same  left  leg  had  been  fraatured,  and  he  had 
thereafter  been  soasewhat  oareful  of  it.  The  oonduetor  asked  hia  if  he 
wished  to  go  to  a  hospital;  plaintiff  said  he  did  not,  Plaintiff  rode 
down  town  on  this  sasw  oar,  got  off  at  state  and  Polk  streets.   The 
•OAdttOtor  helpod  hia  off,  oalled  a  eab  and  held  the  ear  while  plaintiff 
got  off  the  oar  and  Into  the  eab.   Plaintiff  then  went  to  his  offiee, 
and  later  in  the  day  beea»e  dl:try  and  was  taken  to  the  Presbyterian 

Hei^ital,  where  his  left  leg  wae   found  to  have  been  broken, 

Plalatlff  is  net  able  to  tell  Just  how  the  breaking  of  his 


-»- 

^B^^tf^ifert  *iJ/  in  xm^ntth  «  tit  t^UM  tfMt   ,i«tw»<l  iwWo  X«i»v»t 

it    «^«d.    »  ia    ^«j6    t.H.A   @04$   l#tf«iii   ««W  £toJUtfV    tMlt 

&»3M*W    6*;.    _,.    -.....,..    ..^^  rUHtiUlU   f»4SM    l^$   «tf   »4MM»fttlfOM  *«ir 

^;  ft»*'*&*t   *1  s<i4s.'  "SftO  *«ld  fr»a^  ©;r  lMod«  s«¥  -&a«  «lrt  lo  Jaoiil  tU 
—  r-    .'-'^JtaldXq  *jw»    S*«it  WewjR   9^t  t»  qU  b»*HA#9  Jtdxnl  9di  9»at 

.*fo«>Qfi*^XBiii«   #«©1  Idii*!  «lt!  ii  ■  rs«|j  fiij^li  Sid 

,h9t»ti0d*^   9{i  »&A«7»lJb  wXtfjiJ:  a  i«U  iisi'ri*^  Ajiii  -wo  Mit  a«ii^ 

.,,.   .;-.   -to  5S  iitmi^  Si*'-<^mt*  e&v  ^as   »iff      ,Xl»<f  ^«raj  a«»  £««%  l^^^&fta^o 

istd  m»9n  tU 

.?^Kiar   iua  ?.«  «w©i9»ao»eii  toft  »j»w  »M 

fifv    i:;i  r-iftq    3<00*    fcll«  1*9   »f&    lo   «tfti9fli    «ltt 

)«f«^iv/    '^Ok    99IBJUI    ftj(#    &»iBA   *ZOtOllJk3«:fO 

Miij^  aid '  -fa^t  SmB  bnit9  a  no  ••## 

.:;.v-^.-!  ]!»»tl   X»X    JlsX   •«««    »^    to   All -^3 .Sii  %dS    ,d(!Wl 

|{  tl  ^  IT       .«X    ^0   X«l*Tt«0    tA^VMm    a^wi   Xfa\M9%Wi$ 

tvt  '^tif'^lfir  sisM?  t'Minlfitr,   jl«#lq««d  a  o*  ©g  oi  ^oxtoiv 

^««8   .%lct»  no  iTwot  mroA 
«  ftffXXAo   .lie  mid  boqXoif  ^o^ou&neo 

»^oi'*to   ii::]  '::<   jn^'.:  n^:i:i   V^ltulal^     .rf«<»  •dt  otal  btm  im9  oitt  tic  lo» 

r.«  f-*T,rn',;;.T.^  ■;   ^jj  e;^  a^niniS   »ft^  .&««  x»«XJ^  MseaotS  \«fc  oiil  ni  II^aX  A«o 

,;.--'.i«ri«r   fl»«c:     -^,:-;«    n.t    iS.Ti.;^^    %snt  ^•S   #1»X   Alii   O^ftdw    ,X«illC[»0« 
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I«K  oeourr«d«      H»  t«8tlfl«d  thnt  %ha  oar  aovtd  with  *   "J«r1c"  but  glv*i 
n«  further  <a«aerlptlon  of  th*  novftB^nt.     H«  did  not  f««l  p*iR  Mhtn  th« 
log  wAe  brokon,     Th«  motonuui,   conductor  and  tvo  pAooengors  ««y  thojr 
did  not  oboorve  uny  J«rk  aftor  tlM»  oar  movod. 

DofondARt  arguoe  that  th«  evldonoo  bo  lag  thu»  thoro  i«aii  a 
failuro  to  provo  tksM  particular  nogllgoneo  and  eauao  of  Injury  at  al« 
lofod  m  th«  eofflplaiiit,  and  oltlng  Buckley  v.   Mandol  hrother$«   333  111, 
370-371 J   Millar  V.   Cfalc&yio  4  Worth^ootorn  Hallway  Co..   .M?  111.   487, 
493,   and  many   similar  e&««B  arguee  that  plaintiff,    th«r«foro,   did  not 
mUco  out  a  priaa  faolo  oaa«.     Oofftndant  eajrs  the  proaaturo  atartlne 
of  tho  otreot  ear  eould  not  havo  boon  tho  proxinato  eauoo  of  plain* 
tiff*«  injury  beoanoo   ttm  oottpXaint  &lXogod,  and  plaintiff  tostifiod, 
bo  landod  »»f«ly  ©n  th«   etop  ^en  h«  Jumped  and  that  the   "jerlf*  oould 
not  havt  l3«en  the  o&ur«  of  the   injury  booau»e  the  pi'opondoranoo  of  tho 
ovKlonce  i»  to  the  effect  that  no   "Jork^  of  the  kind  alleged  in  the 
eevplalnt  oemtrred.     Therefrom  the  eonolueion  ie  drawn  tiiat  there  wae 
no  proof  of  negliir«a©e  proximately  es^elnc  th«  injury  ae  alleged  in 
ttio  CMij^l&lnt. 

B«  argaaent  ie  ingenious  bixt  cannot  prevail.     The  ccaplalnt 
allegoe  tvo  i»»gllfent  and  ©eneurrinf  aetn  contributing  to  tho  injury 
of  plalfltiff.     The  failure  to  |>rove  one  of  them  by  a  preponderance  of 
tbo  evidence  doet  not  coapel  holding  aa  a  matter  of  law  that  defendant 
wae  not  guilty,      tioteer  Wftfi.'on  yo.   v,   Kehl.   139  111,   644;   Kovell  ▼. 
Sorth  Heeolaad  Motor  baleg,   275  111.   App.    we.     Both  theee  alleged 
acts,   the  evidence  tended  to  ehov,   were  a  part  of  the  oeourronoo  en 
idiich  plaintiff*  e  cult  ie  baaed, 

yndor  tho   Civil  Practice  ^ct  the  baeie  of  a  euit  ie  regarded 
me  the    "traneaction  or  oocurrenoe"   eot  up  in  the  complaint  rather  than 
any  one  particular  act  alleged  in  It,      (5«lth-  urd  Anno,   Otate,   oh. 
110,   par,    170,    §46.) 

It  ie  next  argued  plaintiff  failed  to  prove  ho  wae  in  the 


t^  fi«Utf  9iA«  l»iit  3 OR  hiib  mh     ,i§r%g»V9m  miSf  I9  »0tt9tl%»»^  trnfttttn  «« 

j|ia#*^^i''  -i   «A?   at**   j«*fMS«t*ft      »*«4»«  ».£o«t  ^itfi  Si  3r#e  •Ji«« 

<^i'Ui*»4  lu^iii^x^  fejM  4*«:^«ixa  >fliJiX4pM?»  t^  9«ifii»Mr  ^rx«uix  »*nu 
m:.;o  '■■ti-'^  ^!i»  3-ati»  .^«ft  .|»«Mg[mit  «i  ft**-  «!#*«  «w*t  «•  tX«1«i  hwimml  mi 

*etf  sa  h^mll»  ^i^  9^t  to  "jinwt*   tan  {Taiijr  tonTl*  »4ir  of  si  »*ia&iTt 

*jt.-.'  >T®ii?  S9^  «w*tii  »4  iioi«vX«^ff9s  »rf?  ff^-jte^aa:!     j>^vtti&99  ini»Iqfm9 

■i«i«i  «*r  «i>jr   ^i»j*rfl'jijfff.«m  «^®.*  '!^»i%*tii»^&i!!  AtB«  *flr§XXs9iB  o*ff  *«iiftX|jft 

^Sj?»xx..  :«*ii»  ii#0«     .««a  .«-A  .ijx  -an:  .a»ii»>^'  oofa^  fiMf*^ff*  *flty 

.£>c»90^  ai   ^Iva   s'ttitetuXq  tf«li&r 

(.»H    *0'PX   .mq   ,QXX 

"i-x*  1^1XfflXJiX<l  lK»iW||^«  i»w  »i  #1 
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«x«rol«e  of  dVLff  oar«  at  th*  ti««  h9  r«o«lir«d  hii:  injury.      D«f«iBA«nt 

eiaie  «ttentlon  to   §81  of  th«  'Jnlforw  Traffic  Coda  of  Chicago,   which 

provides  I      ''It  shall  b«  unlawful  for  any  p«r«oa  to  board  or  alight 

froa  a  stroat  ear  or  vahicla  whila   cald  ctraat  oar  or  vahlolo  l«  in 

■otloa. *     It  IB  nald  this  section  l»  befora  thle  court  on  review  by 

reaeon  of  the  Judicial   {Notice  Act   (111.    f^ev.   ^tate.   1»37,    M48a  and 

48b)}   that  it  i»  not  nec^seary  to  «t«t«>  »uch  ordlnancee  or  etatutee 

in  «»e  pleading!   (People.  «gx  rel.   Erajci  v.   Kelly.   27©  111.  App.   22), 

and  that  an  ordinance  tda«?n  paBned  pursuant  to  power  conferred  by 

elatute  hae  Xiiei  force  and  effect  of  a  statute,     U.a.    arewing  Co.   y, 

Stoltenbent.  211  111.   ©31,   8S7,     Plaintiff,    it  i«  pointed  out,   admit* 

that  he  juHp«d  en  a  »©rlng  ear.     i:*ef«ndant  e&ys  this  violated  the 

erdinaaee  and  eonstitated  negligence  j^e£  s£  ***^  InBlete  that  the 

(ROtlon  for  judgnent  in  defendant*®  fstvor  should  r«ivp  been  granted  for 

thie  reaeon.      In  Little  v.   Peoria  ^^ilvay  Oo.,    ^5  111.   App.   386.   S88, 

the  court  e&ld: 

"It  ie  the  «ettl»d  law  of   this    -tete   that  it  If  not  negll- 
i^enee  per  ae  for  a  pmrnon  to  get  upon  «   street  oar  when  It   i»  in 
aotion,   and  that  the  .^ttoetlon  ^^hother,   under  the  pttrtlcular  circum- 
itanoee  of  the  caee,   the  act  of  the  person  so  getting  upon  a  etreet 
car  in  action  ie  negllfenee  in  fact,  contributing  to  the  resulting 
injury,    is  for  th«   jury.      Cicero  a  P.    :H.    Hy.   Go.    v.  jf^xner,    160   111. 
820;    Norto  Chloayo   --t.    Hy.  jo.    v.   .a«gcfc   168  111.   6i;^7  ^oyth  Chic^ii;o 
City  Hj.    Co,    V.   Bufregne.    250   ill/  4M!   Chicago  Union   fraction  Co.    v. 
U^iahi.   gl5  -lli:\^ii"feelly  v.   Chloago  Cltyliy.   Co.,   2^  Til.   640.* 

Jefendant*^   instruction  Ko.   9,   given  at   lt«?  re<5ueet,  vas 

baised  on  thie  rule  of  law.      i'.fter  calling  the  attention  of  the   Jury  te 

§61  of  the  UnifortB  traffic  Code  the   inetructlon  concludedi      "If  yeu 

believe  fr««  the  evidence  that  the  plaintiff  atteapted  to  board  said 

etreet  oar  while   it  was  in  action  and  tl^;at  in  doing  so  he  wae  guilty 

of  negligence  which  proximately  contributed  to  hie  injury,    if  anjr,   you 

should  find  the  defendante  not  (?i»llty.  -     The  plaintiff '  8(evldence^  here 

is  to  the  effect  that  the  acre  act  of  gettinp  on  the  car,   while  it 

created  the  condition  which  nade  poseible    the   injury   to  plaintiff's 

llsib.   wae  Mt  the  prozinate  cause  of  it.      At  any  rate,   as  vrc  have   eeen, 

defendant  caused  this  question   to  be   subaitted  to   the   Jux^  upon  this 

theory,    and  the   Jury  returned  a   verdict  against  it  snd  for  plaintiff. 


n£  «»i  •J[eixJ»y  ic  *««»  **♦«**«  ai*«   allilw  •l9lA»v  i©  1*0  *«««^t  *  ant 


.^■^i  W      \L:..-.  .. -.ml   »iit  «>*®u'  oltljnl'  «iito'iii»y .  «<tt  !•  JDM 

.:>.  >i.a&<!i  «>;r  h^t-.w-^iA  Viittii&lii  Alii  ;7j»49  0»ii»&iT«  9M  mm\  •vtiJfd 

a^t»«    »*A*.  .!»»  0j«ifflJtx<nq  d/lrf   19«  ««vr    »cr»ii 

«i/if  fl«»qv  fwt  "s  M$  oi  ooi9rB»irr«  eiitt  6««uao  d-A«^9tti!> 
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lA  1««  Mtion  for  JttdffMnt  n«twlthetAndlne  the  v»r<Uot  defendant  deet 
ROt  urge  the  violatioa  of  tlw?  ordlnaiio*  ar  a  reason  for  (jtrantlng  the 
■otion,      llie  »«r«  fact  that  conduct  1«  ualairful  doe«  not  «ake  it 
oe«Hr«at.     HuBf  11  V.    jlohardeon.  502  Til.  App.   580;  UHettt  v. 
Plyctor  o^n#ral  of    mllro&^e,   306  ill.   M8, 

E^ftndant  ewye  th«  judipsient  should  be  reverted  hecauee  of 
error  in  th«  e^urt*?  ruling  on  Instructions.     liefendant  sutaltted 
tw#nty-'ft«v«n  Inetmetlons  (too  many)   of  whioh  seventeen  wens  glvea. 
Coaplaint  la  tm&»  of  inetruotlon  r^o.   J5,  hy  which  the  Jury  wae  told  it 
vaa  Xb0  duty  of  d«f«Mnid«<at  to  km^p  the  0tr««t  oar  stopped  a  reaeonable 
length  of  tiM  to  ae  to  permit  plaintiff,   in  the  witerolse  of  reaeonable 
oar«»   to  board  the  ear  aafely.     Defendant  again  says  the  theory  of 
plaintiff  wa»  not  that  hi  was  lnjur«d  by  the  starting  of  the  car  but 
t^oauee  of  a  ffitdden,   severe  Jjerk  which  thr«*v  hia,   and  defendant  eltes 
Buoji.ley  v,   .Handel  Bros..   35^  111,   570-371,    to  the  point  that  plaintiff 
eould  not  reoever  on  a  ground  other  than  that  stated  in  the  ooaqplalnt. 
It  alao  eltes  l^yofiS  v,    iryayeon  4  ''jpn.   242  111,   409,   416,  and  other 
easee  to  th«  effeet  that  it  Is  ©rror  In  an  instruction  to  direct  tho 
attontlon  of  the  Jury  to  an  element  of  llHbllity  not  shown  by  the 
pleadings  or  the  evidenoe,      w«  have  already  oallsd  attention  to  defend- 
ant's attestpt  to  uep»r«t*  two  conoutTpent  negligent  acts,     Plaintiff, 
it  will  be  reneatbered,    testified  that  the  time  between  these  aots  wae 
**a  split  seeond,  *       e  hold  this  instruetlon  stated  the  law  apflieable. 
g>r3,insiLi  v.  Chicago  City  JM.   Cp. .   287  111.  A^p.   414;   KlincK  v, 
ShJgaao    milvay.   26-   111.   ?,80. 

Coaplaint  is  also  made  that  the  eourt  refused  to  give  defend- 
ant's requestod  inetruotion  No,   19,  whieh  would  have  told  the  Jury 
if  plaintiff  did  not  reaah  the  place  used  by  passengers  for  boardiaf 
the  oar  before  th<>  oar  started  he  was  not  a  paseen«rer.      The  law  this 
instruetlon  evidently  was  intendod  to  eta to  was  oovered  by  defendant's 
given  instruetlon  Ho,   16-1/S, 

Complaint  le  made  of  plaintiff* •  given  instruction  Mo,   8, 
by  whieh  the  Jury  was  told  In  substanoe  that  if  defendant  stopped  its 


»i    »^tt6  ton   «(«•£>    XtftWMiSW   U   #tlAM»  t«»    tMl   MM  IMlt       UlVltW 

.▼  MiMj»A  i^^  --i^  -^^^'  s^   liiiifriiliftlft  *▼  iJEiiiiil    .tffftaiiiMi 

MmnotuTT   i«i  ^lin^-.x.»^  9£it  rti    «lll7isiiAXq;  »Xmsiq  •;  ««  0*  •Kjtjt  ls»  ii^so9^ 
due  v«o  «^  to  ^Mlt%ut8   ^di   f^  i*9%ztlHl  umi  td  t»At  ton  ftow  1?lX^«JUUci 

^41^  Jk&A  ««^    ««0i-    ,£iS    S*l^    .<ll^-    »  iLC»!t»t/i    .V  figguy^  «»#10   0«Xd  $t 
Y  ;   rv,.-iii;ft    son   vrxllw^ill   lo  Jps^xr^Ip  ^:.«  ©#    ipiMt  «i#  1©  aeX^fl#|rt« 

,K^  .ui  m<i  ^msM^jommi 

irtai\»t)  evig  9$  •>««at«»'ji  !fis©*>  6«W  S'sjic?  »l;ju«  o»,i:*k  «i  l'ei:»JL'Q««>.' 

fl;  &io;r  9V«fl  i\XM«w  iiol^K  «^I   .o«i  ««jt»*ir%i»«ltJt  ^wfaforptt^  •'^Mi 

.sNi-ftX   -OK  AOiioirt^Mi  ntirXg 


oar  At  th»  plAtt«  irrhere   itn  curt  uiuAlly  And  ouittoaAriljr  utopptd  for 
tta«  purpo«49  of  r«««lving  and  dlaoharffiniS  pa0««ng«rR|    it  tJMrtby  by  la- 
plioatlon  Invltad  p«rtoni  in  a  position  to  and  Intondlng  to  talu»  pas tag* 
thttroon  to  board  th«  oar,   and  th«  act  of  any  »uoh  poroon  to  board  th« 
ear  wao  aa  aoeoptanee  of   %h»   Invltatioa  and  oroatod  th«  mI*tion  of 
paii8«n«or  and  oarriorj    thitt  if  tJtie  Jury  beli^yod  plaintiff  wan  in  tho 
position  and  inttndod  to  take  passage  on  tho  car,   the  rolationvhip  of 
oarri«r  and  paii«t«nger  «ici«tod.      fh«  evidonee  wae  undispated  that  tho 
oar  utoppod  to  take  on  paeQonjKtrc  «t  tho  uoual  plaoo.     The  inotruotion 
wfto  not  erron«ou«  and  we  find  no  r«irer«lbl«  error  In  eth«r  inotruotiono. 

Zt  is  also  iirgod  that  the  Yordiot  of  the   Jury  vae  oloarly 
and  aaaifoetly  agalaot  the  walght  of  the  ovidoaoo  and  that  a  nov  trial 
should  have  boon  iiven  for  that  roavon.      Xt  is  tnto  the  larger nunbor 
of  vltnoseoa  toetified  thero  va«  no  unueual  Jerk  of  tho  c^r  after  it 
etartod  up.     {{evorthelese,   the  unoontradieted  foot  in  tho  eaoe   (en- 
titled to  nueh  wolght)   is  that  plaintiff**  leg  was  broken  during  this 
o®eurronce»      That  di<S  not  take  plaoe  without  oauso.      There   1«  no  olaia 
tho  daiuigoe  are  ^xoei^ive.     The  Jury  seeae   to  have  taken  a  diapaeeiono 
ato  view  of  the  eltuation,  and  wo  are  reluctant  to  »my  ko  know  «ore 
about  the  faotc  of  the  ease  then  the  ttmlve  ^ttoa  tried  and  tho  trial 
Judge  lAo  approved  their  verdiot.     The  Judg»oat  will,   therefore,    be 
affimed, 

O'Connor,   .'.J.,   and  mo  urely,   J.,   concur. 
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UK.  WST10.R  mfomrs  mhiv^m.B  rm  oi»i^io«  of  tm  coitht. 


••    ^06I.A.  582 


fhls  eaate  w*8  before  this  court  on  a  foraor  &pf:*Al,      (Tyank 
V.   Ievburg«£,    ; i*a  III.   &pp.   &4a. )        there    th«  a»fend»nt«,    BAle«on  anA 
othttre,   «pp«al«4  from  «n  ordar  tnter«d  denying  «  motion  cMrporting  to 
b«  U(6«   In  oonfortsitr  with  §72  of  the  cItII    ^ractlce  act  to  vaoato  a 
dacrea  of  for«eIo«ur«  aatei^d  lioTe«8ber  15,   1936,  and  fubaaquant 
ord«r».     A  najority  of  this  eourt  w^ra  ot  tba  opinion  that  §78  was 
applieable   to  a  prooaoding  In  chancery  and  r«v«raad  tha  ordar  whieh 
Aarilad   tba  motion  with  dlraetlone.      "ih»  writer  of  this  opinion  whila 
agr«alag^  that  tha  deor<»a  waa  arronaous  dleeentad  for  the  reason,   aa 
fitatad  in  a  dlsaantlng  opinion  filad,   that  tha  action  was  in  ehanaarjr 
and  a  motion  undar  37S  of  tha  Civil  Practloa  aat  vaa  tharafora  not  ap« 
plioabla.     ftM  ordar  danyii^  the  motion  was  r«var«ad  vil^  dix^otioaa 
in  conformity  vlth  the  view  of  a  aajority  of  tha  court. 

Plaintiff  than  filad  «  patltlon  for  iaare   to  appaal   to   tha 
Bupraaa  eeurt  and  April  4,   1939,    tha   i:upraa«  court  entarad  an  ordar 
that  thia  patition  should  ba  dianioaad  "for  want  of  final   JudgMnt.  * 
Tha  Kaadataa  fro»  thia  court  and  tha    Jupraaa  court  hairinit  baan  filad 
in  tha  trial  court,   tha  oauaa  waa  rainvtatad  in  that  court  on  octobar 
SO,   1939,   and  in  conformity  with  tha  aandataa  tha   trial  court  antarad 
an  ordar  iraoating  and  aattintr  a«ida  tha  final  daoraa  of  forceloiura 
and  granting  laava  to  dafandantc   to  plaad  or  aniwar  tha  bill  of  coai-> 
plaint.      i'TOm  thia  ordar  dafandant  now  haa  brought  a  furthar  appeal 
to  thl^  court. 

Jafandant  noTen   to  dinraiioR   tha   appeal  on  tha  graumd  that 
tha  dupraaa  eourt  haa  held  that  tha  ordar  app«»alad  fraa  la  not  final. 
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Th*  l*w  aa  anaounoad  by  th«  tvupr«««  court  is  binding  upon  thi*  e«urt. 
Th«  ^upraa*  court  hA«  held  that  th*  ord»p  appealed  frea  is  aat  final 
and  ap  ealaMa,     That  order  la  alao  In  ooafemity  vlth  the  forMr 
deeifiioa  of  thle  court.      Maalfeatly,   we  cannot  entertain  an  a;peal 
fro*  an  order  lAieh  the  ^ui  reae  court  haa  held  to  be  not  final  and 
one  which  waa  aleo  entered  in  oonfomlty  with  the  dlrectiona  of  our 
own  court.     The  appeal  will  therefore  be  dlealased. 

APPEAL  DISKlB^igD, 

0*CoAaer,  P.J.,  and  KcfJurely,  J.,   concur. 


nM-'o*j  l^a   , ,    .      .  .   ;  <so5*0 
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AT  A  T-!]RII  OF  Tia  APP3LLAT.]  COU";T, 


Begun  and  held  at  Otta'/a,  on  Tuesdav,  the  7th  day  of  Ila^r,  in 
the  year  of  our  Lord  one  thop.sand  nine  hundred  and  forty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRI^D  G.  '.-OLF:^,  Presiding  Justice 
Hon.  BL;.IIT3  HUFFIVJ^  Justice 
Hon.  FR/uITXH^  H.  DOVj],  Justice 
JUSTUS  L.  JOI^TSOIT,  Cleric 
S.  J.  \^.T3R,  Sheriff 
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BE  IT  R.li:3IIB3RFD,  that  afterwards,  to-v/it:  On  Sf:P  1  9  i^^i' 
the  Opinion  of  the  Court  \re.s  filed  in  the  Clerl:'s  Office  of 
said  Court,  in  the  v/ords  and  figures  follov/ine,  viz: 


ZiSi^eil 


am.  110.  9560 


AGENDA  MO.  lU 


IN  THE 
APPSLLATS  COURT  OIT 

SSCr.Np  DIST]?$CT 


JACK  2SSINGT0N, 


APPEAL  FROM  THE 
CIRCUIT  CCiUHT  OF 
LA  5.ALLE  COUI^ITY 


Appellant   ) 


DOVE,  J. 

On  the  evening  of  July  15,  1933,  Jack  Essington,  accompanied 

by  Lois  Madison  and  Robert  Green,  drove  his  father's  five-passenger 

Dodge  Sedan  fro;^  Streator  to  Pontiac  to  attend  a  dance.  x\bout 

eleven  o'clock  that  evenin.3  they  started  on  their  return  trip  from 

Sontiac  to  Streator.   Jack  Essington  was  driving  the  car  and  Lois 

Madison  and  Robert  0-reen  were  seated  in  the  rear  seat.  As  they 

proceeded  along  State  Route  23  and  at  a  point  about  eight  miles 

north  of  Pontiao,  the  right  rear  wheel  of  the  autonobile  in  which 

they  were  riding  left  the  pavement  and  the  automobile  turned  over. 

Subsequently,  Lois  I.iadison  instituted  this  suit  against  the  father 

of  Jack  -Sssington,  J.  ',.  Sssington,  and  Jack  Essington  to  recover 

for  injtiries  which  she  alleged  she  received  in  the  accident. 

guest 
Her  amended  complaint  alleged  that  she  was  a  xaiajfe  passenger 

of  the  defendant.  Jack  Sssingtcn,  and  that  at  the  time  and  place 
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aforesaid  was  in  the  exercise  of  due  care  for  her  own  safety,  that 
Jack  Essingtoii,  having  knowledge  of  the  danger  to  the  plaintiff, 
drove  said  car  so  willfully  and  wantonly  along  said  highway  at  axi 
excessive  and  unsafe  rats  of  speed  and  contrary  to  t he  expressed 
wish  and  request  of  the  plaintiff,  that  the  autoraobile  ran  off  the 
pavement  and  turned  over  and  she  was  injured.  She  further  alleged 
th-^t  J.  "lY.  Essington  was  the  father  of  Jack  Essington  and  the  owner 
of  the  car  and  that  at  the  time  of  the  accident,  Jack  Essington  was 
operating  it  as  agent  for  his  father.  The  defendants  answered  deny- 
ing all  the  allegations  of  the  complaint  except  that  the  plaintiff  was 
riding  as  a  guest  in  the  car  driven  by  Jack  Essington  upon  the  even- 
ing in  question  and  that  the  oar  turned  over  and  that  the  car  be- 
longed to  J.  Iv,  Essington,  the  father  of  Jack  Essington.   At  the 
conclusion  of  the  trial,  the  jury  returned  a  directed  verdict  in 
favor  of  J.  Vi.  Essington  and  as  to  the  defendant,  Jack  Essington, 
the  jury  found  hiia  guilt j^  and  returned  a  verdict  in  favor  of  the 
plaintiff  for  $1500.00  upon  which  judgment  was  rendered  and  the 
defendant,  Jack  Essington,  appeals. 

Upon  the  trial,  the  plaintiff  testified  that  at  the  time  of 
the  accident  she  was  eighteen  years c of  age,  that  on  the  evening  of 
June  15|  1938,  she,  accompanied  by  Robert  Green,  rode  mth  appellant 
as  his  guest,  from  otreator  to  .^ontiac,  a  distance  of  tv/enty- seven 
miles  in  a  Dcdge  five-passsnger  oedan,  that  they  left  Streator  about 
eight  o'clock  in  the  evening  and  all  rode  in  the  front  seat,  that  at 
Pontiac  they  attended  an  open  air  dance  and  about  eleven  o'clock 
the  same  evening  started  upon  their  return  trip  to  Streator.  She 
further  testified  that  she  and  Robert  were  sitting  in  the  back  seat 
and  the  defendant  was  driving,  that  after  they  left  the  city  limits 
of  Pontiac  the  pavement  was  straiglit  and  level  and  the  defendant 
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drove  alon^  steadily  at  not  less  than  sixty-five  railes  per  hour. 

She  stated  that  she  based  this  opinion  on  the  speed  with  which  she 

observed  objects  were  passing,  that  she  had  driven  a  oar  about  one 

thcui^sand  railes  and  whily  not  able  to  Jud^e  the  speed  accurately 

because  she  was  unable  to  see  the  speedometer  as  she  was  sitting 

in  the  back  seat,  yet  she  gave  it  as  her  opinion  that  the  car  was 

proceeding  at  the  rate  of  about  seventy  miles  per  hour.  She  further 

testified  ttet  about  five  or  ten  minutes  after  they  left  the  city 

limits  of  Pontiac,  she  told  the  defendant  that  "her  mother  would 

like  to  have  her  home  early  but  that  she  \vould  rather  have  her  a 

few  minutes  late  and  arrive  in  one  piece,  than  in  a  dizen  pieces." 

That  in  reply  to  this  statement,  the  defendant  asked  her  if  she  was 

trying  to  tell  him  how  to  drive.   That  thereafter  nothing  was  said, 

and  after  about  five  minutes  had  alapsed  after  she  had  spoken  to 

him,  the  car  reached  o  curve  in  the  road  and  turned  over. 

Robert  Green  was  called  as  a  witness  by  the  plaintiff  and 

testified  that  he  was  sitting  in  the  back  seat  v/ith  appellee,  that 

he  did  net  know  at  what  rate  of  speed  the  car  was  traveling  after 

it  left  Pontiac  but  that  he  had  driven  a  car  since  he  was  twelve 

or  fifteen  years  of  age  and  that  he  was  tv/enty-two  years  of  age 

at  the  time  of  the  accident  and  did  not  observe  anything  unusual  about 
the  ST)eed  of  the  car  before  the  accident  or  notice  a.inything  unusual 
in  the  waO/the  defendant  drove  it.  and  that  he  didn't  say  ansrthmg 

to  the  defendant  or  hear  the  plaintiff  say  anything  to  the  defendant 

about  the  speed  of  the  car  or  anj^thint-:;  else  after  they  left  Pontiac. 

He  further  testified  that  he  didn't  hear  the  plaintiff  say  what  she 

testified  she  said  to  the  effect  that  her  mother  would  like  to  have 

her  home  early,  but  that  she  would  rather  have  her  be  a  fev/  minutes 

late  and  arrive  in  one  piece  than  in  a  dd»zen  pieces. 
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The  defendant  testified  that  he  was  twenty-two  years  of  age, 
had  driven  automobiles  for  many  years  and  had  frequently  driven 
this  oar,  that  after  letwing  Pontiac  he  drove  along  steadily  at 
about  55  miles  per  hour,  that  ho  looked  ooeasionally  at  tho  speedo- 
meter and  instruffisnt  board,  and  that  a  couple  of  minutes  before  the 
accident,  ho  observed  th-At  the  speedometer  registered  55  miles  per 
hour.  He  testified  that  he  might  have  turned  the  radio  on  a  short 
time  before  the  accident,  but  that  li*«was  practically  all  the  way 
around  the  curve  in  the  road  and  h^oar  was  headed  almost  directly 
west  when  the  right  rear  wheel  slid  off  the  pavement.  That  at  this 
point,  two  gravel  roads  intersect  the  pavement  and  that  there  was 
gravel  on  the  pavement,  that  when  the  rear  wheel  went  off  the  edge 
of  tho  paverient  he  lost  control  of  the  car  and  it  turned  over. 
Appellant  statis  po3itivel3r  that  appellee  said  nothinc  to  him  about 
the  reite  of  sxoeed  he  was  driving  and  denies  that  she  said  anything 
to  him  about  her  mother  v/ant§flg  her  to  get  home  early  but  would 
rather  have  her  arrive  in  one  piece,  than  in  a  dozen  pieces. 

After  the  accldGnt  the  tiiree  occupants  of  the  car  were  conscious 
emd  were  picked  up  by  a  passing  motorist  and  taken  to  a  hospital  at 
Pontiac.  They  were  examined  and  advised  that  no  one  was  in  a  ser- 
ious condition  and  they  procured  a  taxi  and  were  driven  to  Streator. 
iVhen  they  arrived  at  Streator,  they  v/ent  to  the  hospital  and  Dr. 
Barickman,  the  family  physician  of  the  plaintiff  was  called  and  he 
dressed  some  bruises  upon  appellee's  hand  and  leg  and  examined  her 
for  broken  bones,  ';ut  found  none.   She  remained  in  the  hospital 
four  days  and  was  discharged  and  went  to  her  hone  on  June  19th. 
The  evidence  f^arther  discloses  that  shortly  after  the  accident,  the 
plaintiff  rode  in  an  automobile  beinc  driven  by  the  defendant 
several  times.   On  one  of  these  occasions,  she  rode  v/ith  him  from 
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Streator  to  riarsellles,  a  '.'.1  stance  of  about  25  miles,  and  on 
another  night,  a  month  after  t.be  accident,  she  rode  with  him  from 
Streator  to  La  Salle  v.'hich  is  a-cout  30  irilos. 

The  evidence  as  to  the  rate  of  speed  at  which  the  oar  had  been 
traveling  before  the  accident  and  prior  to  reaching  the  curve  is 
conflicting.  From  observing  passing  objects  in  the  night  time  as 
she  sat  in  tha  bacic  seat  of  this  car,  appellee  gave  it  as  her 
opinion  that  the  car  was  being  driven  seventj'"  niles  ner  hour, 
AppellcJit  basing  his  evidence  upon  the  registration  of  the  speedo- 
meter, testified  he  was  driving  along  the  strai^t,  level  pavement 
fifty-five  miles  per  hour.  The  only  other  person  in  the  car  at 
the  time  str.ted  there  w?,s  nothing  unusual  either  in  the  speed  of  the 
car  or  the  manner  in  \^ich  appellant  was  driving  it,  but  because  of 
his  position  in  the  car,  said  he  was  unable  to  state  in  riiles  per 
hour  how  fast  it  v;as  travelinrS- 

Other  than  the  speed  at  which  appellant  was  drivin,^  hi?  car, 
there  is  nothingin  this  record  to  indicate  an  indifference  upon  the 
part  Ox  the  driver  of  this  car  to  his  duty  to  his  guests  or  an  utter 
for/^etfullnesG  of  their  safety.  In  Clark  v,  Ilasselauist,  304  111. 
App.  41,  v/e  said  that  excessive  speed  may  or  may  not  be  evidence  of 
willful  and  wanton  misconduct.  The  deterBiining  factor  is  the  cir- 
cumstaiices  surrounding  such  excessive  speed.  The  uncontradicted 
evidence  founi  in  this  record  is  that  the  car  defendant  v/as  driving 
belonged  to  his  father  .and  that  defendant  had  frequently  dtiven  it, 
that  he  is  a  young  man  about  22  years  of  age  and  had  been  driving 
automobiles  for  six  years  and  was  an  experienced  driver.  He  was 
familiar  with  the  road  and  only  a  few  hours  before  had  driven  the 
same  car  with  the  same  passengers  over  this  highway  going  to 
Pontiac.  The  car  was  in  good  mechanical  condition  and  no  other 
cars  were  on  the  highway  within  his  range  of  vision.  The  pavement 
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was  dvy,    the  nictit  vy^as  dark,  his  lij^hts  were  burning.  From  Pontiac 
the  p.Tve.ment  is  level  and  runs  straight  north  for  a  distance  of 
eight  miles  v/hen  it  turns  v/est  and  it  v;as  after  the  car  had  practi- 
calls^  comploted  this  curve  and  was  headed  west  th^t  it  reached  the 
point  where  the  accident  occarred.  At  least  tv;o  rainutes  had  elapsed 
after  he  adjusted  the  radio  before  the  accident  happened  and  prior 
to  the  time  he  approached  the  curve  and  as  he  v/as  driving  around  the 
curve,  he  was  giving  his  undivided  attention  to  his  drivin-v.  There 
was  some  ;:pravel  on  the  pave^-'ent  at  the  point  v;hers  the  rif^ht  rear 
wheel  left  the  pavement  and  in  attenptinf^  to  get  his  oar  back  on  the 
pavement,  it  turned  over. 

Appellan.t  mf\j   have  been  travelin.^:,  at  a  speed  in  excess  of  that 
at  which  a  careful  and  prudent  person  wculd  have  driven,  but  the 
law  is  that  to  render  him  saints'-  of  wanton  conduct,  it  must  have 
been  proven  by  a  preponderance  of  the  evidence  that,  from  his  know- 
ledge of  the  surrounding  circumstances  and  conditions,  appellant  was 
ccnscious  that  his  conduct  in  drivinj-,  as  he  did,  would  naturally  and 
probably  result  in  injury  to  appellee. 

Vfliether  a  personal  injurj^  has  been  inflicted  vdllfully  or  wantonly 
is  a  question  of  fact  to  be  determined  by  the  jury  and  depends  upon 
the  circimctances  of  each  particular  case.  The  evidence  as  to  the 
rate  of  speed  is  conflict  ins.  Accordin;^  to  the  testimony  of  appellee, 
the  only  tine  she  spoke  to  appellant  was  five  or  ton  minutes  after 
they  left  Pontiac  and  the  accident  happened  five  minutes  later.  The 
evidence  is  that  the  accident  occurred  eight  miles  north  of  Pontiac 
and  that  the  road  is  straight  and  that  the  car  proceeded  vdthout 
change  in  its  rate  of  speed.   If  appellee  is  correct  in  her  estimate 
of  time  and  it  took  ten  mimitejs  to  drive  eight  miles,  then  the 
average  rate  of  speed  must  h-^ve  been  forty-eight  miles  per  hour.   In 
Schachtrup  v.  Hensel  295  HI.  App.  303  this  court  said  at  page  310: 
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"It  is  coirirrion  knowledge  that  drivers  of  oars  on  a  straight  paved 
road  with  an  unobstructed  view,  drive  approximately  50  railes  an 
hour  and  many  who  drive  in  excess  of  that  speed  are  considered 
careful  drivers." 

Vi'e  have  read  all  the  evideace  found  in  this  record  and  under 
the  cirCLiiastances  shovm  to  have  existed  at  the  time  this  accident 
happened,  it  seems  strange  that  this  driver  v/ould  operate  his  car 
in  so  -.villful  and  wanton  a  mariner  as  to  be  chargeable  with  the  desire 
to  injure  the  occupants  of  the  very  car  of  which  he  was  the  driver. 
This  is  contrary  to  the  law  of  self-preservation.  McGuire  v. 
I'^cGannon,  283  111.  App.  293.   We  do  not  believe  the  evidence  as 
shovm  by  this  record  supports  the  verdict  and  ]udi^4"iient  of  the  Circuit 
Court.  Being  ot   this  opinion,  it  is  unnecessary  for  us  to  coranent 
upon  the  other  errors  relied  upon  for  reversal. 

The  judgment  of  the  Circuit  Court  of  LaSalle  Go\inty  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,  ] 

SECOND  DiSTKicT         j'    "  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  .<aid  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — _ day  of 

.in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-__ • 


Clerl-  of  the  Appellate  Court 


Published  in  Abstract 


William  W.  Poor,  Plaintiff-Appellee,  v.  B.  C.  Hopper, 
Defendant-Appellant. 

Gen  No   9243      306    1  .A.    626 

Mr.  Justice  Hayes  delivered  the  opinion  of  Ithe 
Court. 

This  is  an  appeal  from  the  Circuit  Court  of  Chris- 
tian County  from  a  judgment  for  fifty  ($50.00)  dollars, 
in  favor  of  William  W.  Poor,  plaintiff-appellee,  and 
against  B.  C.  Hopper,  defendant-appellant,  for  dam- 
ages assessed  by  a  verdict  of  a  jury. 

The  defendant  owned  a  tract  of  twenty  acres  of 
land,  upon  which  liis  Mother  resided,  she  being  an 
elderly  lady.  The  defendant  lived  just  across  the 
Highway  from  his  Mother,  on  another  tract  of  land. 
In  the  fall  of  1937,  plaintiff  was  engaged  by  the  Mother 
(Mrs.  Hopper)  to  fall  plow  six  acres  of  the  twenty 
acre  tract,  and  was  paid  for  this  work  by  defendant's 
Mother.  Plaintiff  testified  that  at  the  time  of  the 
settlement  with  Mrs.  Hopper  for  his  labor,  he  rented 
the  land  from  her  for  the  farming  year  1938. 

The  evidence  is  conflicting  on  just  what  occurred  the 
following  Spring.  There  is  some  evidence  to  show 
that  Herschel  Sparling,  a  hired  man  who  worked  for 
Mrs.  Hopper,  did  some  work  on  the  land  in  question. 
Sparling  prepared  the  land  for  seeding,  and  later 
came  to  the  plaintiff  and  requested  that  he  plant  the 
corn.  The  record  is  confusing  as  to  whether  Sparling 
did  this  labor  at  defendant's  direction,  or  at  Mrs.  Hop- 
per's direction.  It  does  appear,  however,  that  the 
plaintiff  did  plant  the  com,  and  plaintiff  contends 
that  he  also  cultivated  it. 

In  the  fall  of  1938,  plaintiff  started  to  shuck  the 
corn,  claiming  half  the  crop  under  the  tenancy.  He 
was  stopped  by  Sparling,  who  took  him  to  the  defend- 
ant. Plaintiff  testified  that  defendant  said  to  him  on 
that  occasion,  "I  owe  you  for  four  or  five  days'  work, 
but  you  cannot  have  lialf  the  crop."  Defendant  denied 
this,  stating  the  undertaking  was  that  of  his  Mother 
and  not  his. 

The  case  was  first  tried  before  a  Justice  of  Peace, 
where  the  plaintiff  recovered  a  judgment  for  forty 
($40.00)  dollars.     Defendant  then  appealed  the  case 
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